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COBEPLUEHCTBOBAHWUE KBAJIN®UKALIUN PO3HMYHOW NPOAAXM
HECOBEPLUEHHOJIETHUM AJIKOIroJIbHOM NPOAYKLIUMU (CT. 151.1 YK P®)

AHHOTaUMA

CTaTbsl MOCBSILLLEHA aHanU3y YrosioBHO-MPABOBOA HOPMbI, NpeaycMaTpuBaloLLlel OTBETCTBEHHOCTb 3a
npofaxy asfikorosbHOM MPOoAYKLMM HECOBEPLIEHHONETHUM. PaccMaTpmBaloTCs NpobieMbl onpeaeneHuns
npeaMeTa NPeCcTyneHus, Cy6beKTUBHON CTOPOHbI U KBAaNUGUUMpYOLWMX NpusHakoB. O60CHOBLIBAETCS
Heo6X0AMMOCTb BKJIOYEHUS B avcnosunumio cT. 151.1 YK P® nonoxeHuid, 0Tpa)KaloLnX COBPEMEHHbIE
¢opMbl  peanusaumn ankoronbHOM NPOAYKUMM, BKJIOYAsi AMCTAHUMOHHbIE Crocobbl. MpeanaratoTcs
W3MEHEHUs1, HanpaB/ieHHble Ha yCTpaHeHne NpobenoB 3akoHOAATENLCTBA U MoBblWeHne 3 heKTUBHOCTH
KBanmdukaumum.

KnroueBble csioBa: po3HWYHas npojaxa, askorosibHas NpoAyKUns, HeCcoBepLUEHHONETHME

CoBpeMeHHOe YrofloBHOE 3aKOHOAATEeNbCTBO Poccuiickon depepaumm HanpasnieHo
Ha obecrneyeHne oxpaHbl OOLIECTBEHHbIX OTHOLWIEHWUM, CBSI3aHHbIX C (QU3NYECKNM,
HPaBCTBEHHbLIM M MCUXUYECKMM PasBUTUEM HECOBEpPLLEHHONETHUX. Ocoboe MecTo B 3TOM
CUCTEME 3aHMMAET YrosIOBHO-MPABOBOM 3aMpeT Ha PO3HWYHYIO MPOAaXy asIkorosibHOW
NpOAYKUMM NnLaM, He AOCTUIMUNM COBEpPLLUEHHONETHSI.

Hopma, 3akpenneHHas B cT. 151.1 YronosHoro kogekca PO (panee — YK PO [4]),
MMeeT NpeBeHTMBHOE 3HaYeHne, NOCKO/IbKY HanpaB/ieHa Ha NpeceyeHne pacnpoCTpaHeHUs
anKorosibHOM 3aBMCMMOCTM CPpeau MOJoAeXM, npeactasnsawowen cobonm Hambonee
YSI3BMMYIO CoUManbHO-geMorpadmyeckyto rpynny. 3akoHoaaTeslb pacCMaTpuBaEeT OXpaHy
HECOBEPLLEHHONIETHNX OT BO3AENCTBMS A/IKOroNs Kak 4acTb roCy4apCTBEHHON MOMUTUKN MO
3almUTe 340POBbS MpaXkaaH, a TakXe HPaBCTBEHHbLIX OCHOB 0b6LLecTBa.

depepanbHbli  3akoH oT  22.11.1995 N9 171-®3 «O rocyaapCTBEHHOM
perynupoBaHnuM NpPOM3BOACTBA W 060pOTa 3TUIOBOMO CNMPTA, aNIKOTOSIbHOW U
CcnMpToCoAEpXKaLLen NpoayKumMn n 06 orpaHudeHnn notpebnenns (pacnmuTusl) ankoronbHou
NpOAYKUMM» COOEPXWUT [AOCTAaTOYHO LUMPOKOE OnpeaeneHne, BKIoYalolee MULEBYHO
NPOAYKUMIO C coaepkaHueMm 3TunoBoro cnupta 6onee 0,5 npoueHTa ob6béMa roTtoBOro

nzgenus [5]. OAHaKo Ha NpaKTUKe BCTPeYaloTcs HanuTkK, hopMasibHO noanagatolimne noa



[JaHHOoe oripefenieHne, HO He BOCMPUHMMAEMbIE HACeSIeHNEM KaK asikoroJsibHble, HarnpuMep
cnaboankoronbHble 3HEPreTUYecKMe KOKTEWNW WAN NPOAYKTbl, BHEWHE WAEHTUYHbIE
6e3anKorosIbHbIM HaNUTKaM.

M.P. Pu3aeBa obpallaeT BHMMaHWE Ha HECOrNacoOBaHHOCTb MeXay MOJIOXKEHUSAMM CT.
151.1 YK P® u ct. 171.4 YK P®, perynupyoLlei OTBETCTBEHHOCTb 3@ HE3aKOHHYIO
PO3HMYHYIO NPOAAXY ankorosbHOM U CNpTOCoAepXKalLen nuweson npoaykumm [1, c. 313].
WNccneposaTtens cnpaBeanvBo nogyepkmBaeT HeobxoanMMoCTb eAnHO06pas3HOro NOHMMAHMS
npeaMeTa MpecTyrnnieHusl, TMOCKONbKY AEWCTBYIOLEE YrOfIOBHOE 3aKOHOAATENbCTBO
HeobOCHOBAHHO UCKIIOYAET U3 NpeaMeTa CNMpTocoAepKallme HarnuMTKKY, YTo NpoTUBOPEYUUT
JIOrMKe OXpaHbl 340POBbSA HECOBEPLUEHHOIETHUX.

Mpobnembl 3aKkoHOAATENBHON pernaMmeHTaumnm coctaBa NpecTynieHusl NposSBASIOTCA
B Ype3MepHOM OrPaHMYEHHOCTU AUCMO3MLMM HOPMbl. B rpakaaHCKo-MpaBOBOM CMbIC/E
pPO3HUYHasA NpoAaXka O3HA4yaeT nepegady ToBapa MOKynaTento 3a nnaTty, OAHAKO Hepeako
aNIKOrofibHasi MpoAyKuMs nepefaeTcs HecoBeplleHHoNeTHeMy 6e3B03Me34HO, B BUAE
fapeHusi, obMeHa wnn yroweHus. [OCKONbKY Takume AeWCTBUSI He 00pasyloT COCTaBa,
npeaycMoTpeHHoro cT. 151.1 YK P®, yronoBHasi OTBETCTBEHHOCTb 3a HUX UCKIOYaeTcs. B
Hay4HOW NuTepaType npeanaraeTcs 3aMeHUTb TEPMUH «PO3HWYHas npoga)ka» Ha bonee
LLIMPOKOE MOHSTUE «CObIT», OXBaTbIBaloLLEeE BCe (hOpMbI Nepeayn ankorobHOW NpoayKLUMm
HeCcoBepLUEHHONETHNUM HE3aBUCUMO OT UX BO3ME3AHOCTH.

3HauMTeNbHOE BHWMaHWe YyaensieTca  npobnemMe  CyObEKTUBHOM  CTOPOHbI
paccMaTpuBaeMoro npecrtynneHma. Kak otMedaet K.J1. YepenaHoB, npaBonpuMeHUTebHas
MpaKTMKa 3a4acTyld WrHopupyeT HeobXxoAMMOCTb YCTAHOBAEHUS MPSMOro YMbICAa,
OrpaHMuMBasiCb KOHCTaTauuen akTa MOBTOPHOM npogaxu [2, c. 714]. Takon noaxoa
NPOTUBOPEYMT NPUHLIMIMY BUHOBHON OTBETCTBEHHOCTW, 3aKpernjieHHOMY B 4. 2 cT. 5 YK PO,
MOCKONbKY AOMNycKaeT o06beKkTnBHOe BMeHeHue. [lpoaasel MoxeT [o0bpocoBecTHO
3abny)KaaTbCsd OTHOCUTENbHO BO3pacTa MoKynaTtens, nosaras, 4Yto TOMY WCMOJSIHMNOCH
BOCEMHaAuUaTb neT. B nogobHbIX cnuTyaumsx npu oTCyTCTBUM NPSIMOrO YMbIC/A YronoBHas
OTBETCTBEHHOCTb HeaonycTMMma.

AHanu3MpyeMblil COCTaB MNPECTYMNSIeHNUs, NpeaycMOTpeHHbin cT. 151.1 YK PO,
obnagaeT aAMUHUCTPATMBHOW NpetoanLmMen, YronoBHas OTBETCTBEHHOCTb HAcTynaeT nLlb
NpU YCNOBWUM, YTO NMLO paHee 6blfo NPUBEYEHO K aAMUHUCTPATUBHOM OTBETCTBEHHOCTU
no 4. 2.1 cr. 14.16 Kopekca Poccunckon ®epepaunm 06 aAMUHUCTPATMBHbIX

NpaBoOHapYyLLEHUsAX [6], W, €CIM HOBOE HapyLUEHWE COBEPLUEHO B MepWoA, Koraa nuuo
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CYMTAETCA NOABEPrHyTbIM afAMMHUCTPATUBHOMY HakasaHuo. OgHako O.I1. AnekcaHapoBa
OTMEYaEeT, YTO 3aKoHOAATE/lb HE MPeayCMOTPEN BO3MOXHOCTb HaNMumns y nnua HECHSITOM
MWW HEMOraleHHOW CyAMMOCTM 3a aHanorumyHoe aesiHne [3, c. 402]. Takas cuTyaums
O0ObEKTMBHO CBMAETENLCTBYET O 6OMblUer CTeneHn 06ecTBEHHON OMAcHOCTM, OAHAKOo B
cuny pencteytowen peaakummn cr. 151.1 YK P® He yuuTbiBaeTcs npu KBanudukaumu.
Takxe, HeCMOTpSs Ha aAMWHUCTPATMBHbIE 3anpeTbl, AEWCTBYIOLWIEE  YroIOBHOE
3aKOHOAATENbCTBO HE MpeaycMaTpyBaeT OTBETCTBEHHOCTU 3a AMCTAHUMOHHYKO NpoAaxy
anKorosibHOM NpoAYKUMM MOAPOCTKaM. B uenoMm, HanmMume yKasaHHbIX npobnem
noaTBepXKAaeT HeobxoAMMOCTb COBEPLUEHCTBOBAHMSA KBannuKaLMn pO3HUYHOW NPOAAXM
anKorosisi HECOBEPLLEHHONETHNM, NMOCKOJIbKY AENCTBYIOLLAA HOPMa He OTpaXkaeT AMHAMMUKY
06LLEeCTBEHHbIX OTHOLLEHWUI 1 COBPEMEHHbIE (hOpPMbl peanm3auum TOBApOB.

OQHVMM M3 MNPUOPUTETHBLIX HamnpaBfEHUA COBEPLUEHCTBOBAHUS 3aKOHOAATENbCTBA
NpeacTaBsSeTcs yToO4HEeHUe npeaMeTa NpecTynieHnd, npeaycMoTpeHHoro cT. 151.1 YK PO.
PaclumpeHne ero coaep)XaHusi NyTeM BKJIOYEHWUS B AUCMO3NLMIO AAaHHON HOPMbl TEPMUHA
«afIkoronbHasa u crnvpTocoaepXallas nuwiesas NPoayKuMs» MO3BOMNUT YyYMTbIBaTb Cllyvau
peanu3aumm HecoBepLUEHHONETHUM HanUTKOB W BewecTB, POpManbHO HE OTHOCSLUMXCS K
anKoro/sibHbIM, HO OKa3blBAMOWMX aHanorMyHoe BO3AENCTBME HA OpraHusM. Takxe
npeanaraeMasl  KOppekTupoBka  obecneunmt  COrnacoBaHHOCTb  YrOSIOBHOMO U
AAMWHUCTPATMBHOMO 3aKOHOAATENbCTBA U YCTPAHUT HECOOTBETCTBUE MEXAY MOJIOXKEHUAMM
ct. 151.1 n ct1. 171.4 YK PO, yto 6ynetr cnocobCTBoBaTb YKpEnIeHUID CUCTEMHOCTU
NpaBOBOro peryanpoBaHus.

CylecTBeHHOEe 3HayeHMe MMeET TaKXe YTOYHEeHMe KBanuuumpyowmx npu3Hakos
cocTaBa npecrtynnenus. MNonaraem, 4To C YY4ETOM MOBbLILLEHHOW O6LECTBEHHOM ONAaCHOCTH
MOBTOPHbIX AEAHWWA cneayeT AononHuTb aucrosvumio cT. 151.1 YK P® nonoxeHuem,
NpeaycMaTpuBalOWLMM — OTBETCTBEHHOCTb 3@  MPOAAXy  a/kOrofibHOW  MpoAyKUMM
HeCcoBEepLUEHHONIETHEMY JINLIOM, MMEIOWUM HECHATYIO MM HenoralleHHyo CyAMMOCTb 3a
aHanormyHoe npecrtynneHne. Takas Mepa 6ydeT COOTBETCTBOBATb  MPUHUMMY
CrpaBeanMBOCTK, 3aKpensieHHoMY B CT. 6 YK PO n no3numm KoHctutyumoHHoro Cyaa PO,
COrMACHO KOTOPOM «HalM4Me Yy /U@ HECHSTOM W  HemnoraleHHoOM CyauMMOocTM 3a
aHanorn4yHoe pesHue 4BNSeTcs 0OCTOATENbCTBOM, XapaKTeEpPU3YHOLWMM  MOBbILEHHYIO
06LeCTBEHHYO ONACHOCTb JIMYHOCTU U COBEPLLUEHHOMO €0 AesiHUS, YTO, B CBOKO o4epeap,
MOXET CNYXXWTb OCHOBaHWeM nansi 6onee CTPOroM YrosoBHO-NPaBOBOM  OLIEHKM

COOTBETCTBYIOLLErO noBeaeHus» [7].
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B COBpeMEHHbIX YCroBMSX UMPPOBM3aALMM TOProBON AESTENbHOCTU  0Co60ro
BHMMaHMa TpebyeT npaBoBOe perynivpoBaHne AUCTAHUMOHHLIX CnocoboB peanusaumm
anKoronbHoOM npoaykumu. MNpeacraBnsieTcs LenecoobpasHbiM A0NONHWUTL cT. 151.1 YK PO
MONMIOXXEHNEM,  YCTAHaBNMBAIOWMM  MOBLIWEHHYIO  OTBETCTBEHHOCTb 3@  MPOAAXY
aNKOrofibHOM NPOAYKUMW HECOBEPLIEHHONETHUM C MCMNOSIb30BaHMEM WHMOPMALIMOHHO-
TENEeKOMMYHUKALUMOHHBIX CeTel, BK/4Yasi ceTb WHTepHeT. BBeaeHve Takon HOPMbI
obecneunT Hagnexailiee pearMpoBaHue YroflOBHOrO 3akOHa Ha M3MeHsiiowmecs ¢hopMbl
06LeCcTBEHHO OMacHOro NMOBEAEHUS U MOBLICUT YPOBEHbL 3aLUMTbl HECOBEPLUEHHONETHUX B
umMdpoBon cpeae, rae BEpPOSATHOCTb MPUOBPETEHUS MMM ANIKOTOSIbHOW  MPOAYKLMM
CyLLeCTBEHHO BO3pacTaeT.

TpebyeTcs Takke KOpPpPEKTUMPOBKA TEPMMHOMOMMM CaMOW AMcrnosvumn. [MoHaTue
«pO3HMYHAs MNpofaXka» He OTpaXaeT BCeW COBOKYMHOCTU BO3MOXHbIX CMNoCco60B
OTYYXXAEHUSI aNKOroSIbHOM MPOAYKUMM HECOBEPLUEHHONETHUM. YUMTbIBAsi Pa3bsCHEHUS
NPaBONPUMEHUTENILHOW  MPaKTUKM M MNPEANoOXEHUs  YYeHblX, NpeacTaBnsieTcs
paLUMOHaNbHbIM 3aMEeHWUTb 3TOT TEPMUH Ha «CObIT aNKOrONbHOM M CMMPTOCOAEPKALLEM
NPOAYKUMN HECOBEPLUEHHONETHEMY>», 4YTO MO3BOUT OXBAaTUTb BCE (OPMbl MNepeaayu,
BKtOYas JdapeHune, 0bMeH, nepefayvy Ha XpaHeHue uvM UHOE OTYYXXAEHME.

HeobxoauMbIM  HanpaefneHneMm  coBeplleHcTBOBaHuMs cT.  151.1 YK PO
NpeACTaBNsSeTCs YyTOYHEeHMe CyObeKTMBHOW CTOPOHbI COCTaBa AAHHOro mpectynneHus. B
AMCNO3UUMM HOPMbI LieniecoobpasHo MpsMO yKas3aTb, YTO OTBETCTBEHHOCTb HACTynaeT
TONMbKO MPY HanMyMM MPSIMOrO YMbIC/IA Ha NPOAAXy ankorofbHOM MPOAYKUMM NULy, He
AOCTUrIeMy BOCEMHaAUATUIETHErO BO3pacTa. Takasd rMonpaBka YCTPAHWUT MPaKTUKY
06BEKTUBHOrO BMEHEHUS U YKPENUT COOTBETCTBME HOPMbI OOLMM NMPUHLUMMAM YrONOBHOIO
NpaBa, BK/KOYas Mpe3yMnumio HEBUHOBHOCTU M TpeboBaHMe BMHOBHOCTM Kak OCHOBAHMS
YrONOBHOW OTBETCTBEHHOCTU (4. 2 cT. 5 YK P®). Mpeanaraembie nameHeHus cT. 151.1 YK
P® HanpaBneHbl Ha ee 6onee 3ddeKkTMBHOE MNPUMEHEHME W MOBbIWEHME 3alUMThl

HeCcoBEPLUEHHONETHUX.
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