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N POCCUMCKOU CUCTEME MNMPABA

AHHOTaUMA

PaccMaTpuBatoTCa BOMPOCh! ONpeaenieHns npaBa CO6CTBEHHOCTM B POMaHO-TEPMAHCKOW M POCCUIACKON
cucTeMax npasa. MpoBOAMTCS aHaNM3 KITHOUEBbIX MOHATUI, CBSI3aHHbIX C MPABOM COBCTBEHHOCTU, @ TaKXKe
CpaBHeHMe MOAXOA0B K €ro perynvMpoBaHuio. Pe3ynbTaTaMu WUCCNENOBaHWUSA SIBMSAIOTCS BbisSBlIEHUE
OCHOBHbIX Pa3fiMuMii U CXOACTB B OMNPEAENeHuM W 3almTe npaB cobcTBeHHocTW. CaenaH BbiBOA O
CYLLECTBOBAHUM HEKOTOPbIX pasnMumii B MoAXofax K NpaBy COGCTBEHHOCTM, YTO MOXET BAMSTb Ha
NpaBoONPUMEHUTENbHYIO NPAKTUKY U 3aLUMUTY NpaB COGCTBEHHMKOB B KaXK[I0M U3 CUCTEM.

KnroueBble c/10Ba: NpaBo CO6CTBEHHOCTH, POMaHO-repPMaHCKas NpaBoBasi CUCTEMA, POCCUIICKOE NPaBo

CTtaTbsl MOCBSILLIEHA NpaBy COBCTBEHHOCTU Kak OAHOMY W3 K/THOYEBLIX MHCTUTYTOB
FPaX>AaHCKOro npaBa, WrpalleMy OMpeaensiiowyd pofib B 3KOHOMUYECKUX U
06LLECTBEHHbIX OTHOLIEHNAX. AKTYanbHOCTb MCCNeA0oBaHMs 06yCioBieHa HEOOX0AMMOCTbIO
MOHMMaHUS U OOBACHEHMSI KaK YHMKasbHbIX OCOBEHHOCTEN, TaK M OBWMX TeHAEeHUMM
PasBUTUS AAHHOMO WHCTMTYTa. Llenblo AaHHOro wccneaoBaHWUs SBNSIETCS CPaBHEHWE
onpeaeneHns npaea COBCTBEHHOCTM B POMAaHO-TEPMaHCKOM M POCCUMACKOM MpaBOBbIX
CUCTEMAX C aKLIEHTOM Ha UX CXOACTBA M pasnnumsi. B pamMmkax AaHHOro aHannsa paccMOTpUM
HOPMaTUBHbIE MPABOBblE aKTbl, CyA€OHYID MNPAKTUKY W TEOpPETUYECKME MNOAXOAbl, YTO
MO3BOJIUT BbISIBUTb K/THOYEBbIE AaCMEKTbI, BAUSAIOLLME Ha NMOHMMaHWe NpaBa COBCTBEHHOCTM B
obenx cucremax.

PoMaHo-repMaHcKkasl npaBoBasi CMCTEMa, yXoAsillasi KOPHSAMWM B PUMCKOE MpaBo,
XapaKTEpU3yeTC UYETKOW CUCTeMaTM3aumen U koauduKkaumen HOpM, 4YTO CO3AaeT
6naronpusTHble ycnoBusi Anst (popMMpoOBaHUS CTabwunbHOM NpaBoBOM cpedbl. B 3ToM
KOHTEKCTE HOPMbl O COBCTBEHHOCTM COCTaB/ISIOT OCHOBY 3alLUUTbl MpaB COOCTBEHHWUKA W
CnocobCTBYIOT apdekTMBHOMY 060pOTY UMYyLLIECTBA. B TO XXe BpeMsl poccuickasi npaBoBast
CUCTEMA, TakXXe 3aMMCTBOBaBLUAsl 3/1IEMEHTbI POMAHO-FEPMaHCKOW Tpaauumun, npetepnena
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N3yyeHne onpeaeneHuns npasa cobcTBeHHOCTU B Poccmm 0CoOBEHHO BaXKHbIM: HeobxoanuMo
OLEHUTb, KaKk COBPEMEHHbIE peanun U Tpaauumu MoBAMANIN Ha NOHATUE COOCTBEHHOCTU U
MEXaHWU3Mbl ero peryimpoBaHus.

MpaBo cOBCTBEHHOCTM Kak MpaBOBas KaTeropus 3aKpernnseTcs 3akoHoAaTeNnsiMu B
HOPMaTMBHO-NMPABOBbIX  aKTax  roCyAapcTBa,  pPerynupylowmx  COOTBETCTBEHHble
MNPaBOOTHOLIEHUS, B YAaCTHOCTM 60sbllOe BHMMaHMe npaBy COBCTBEHHOCTU yaensieTcs B
paxkaaHckoM Kopekce Poccuinckon ®eaepaumnm, B KOTOPOM AaHHbIM MHCTUTYT NpaBa Hallen
cBoe 3akpenneHne B Pasgene II. OgHakoO HOPMATMBHOIO 3aKpensieHusl onpeaeneHus
TEPMMHY «MpaBO COBCTBEHHOCTU» 3aKoHodaTenb He pdan. Obpawascb K AOKTpUHe
MPa)XAaHCKOro npaea, NMPOBOAMM aHa/u3 pasfiMyHbIX ONPEeAENeHNn NpaBy COBCTBEHHOCTH,
JAaHHbIX umBunuctamu. Tak, B.B. Crap)xeHeukuin ykasblBaeT, 4To cOopMMpOBannCbL ABa
MOHMMaHUSA MpaBa COBCTBEHHOCTU: <«Y3KO UMBUIMUCTMYECKOE» (MNN «TPaauLMOHHOE»,
«aorMaTnyeckoe») W - «wupokoe» («KOHCTUTyumoHHoe») [6, c. 20]. CTOPOHHWMKM
KUMBUIMCTUYECKOrO», TPagUUMOHHOINO MOAXO4Ad, nonaralT, 4To obbekTamu npasa
COBCTBEHHOCTM MOryT ObiTb TONMbKO MaTepuasnbHble 06bekTbl. «LUMpokmn» noaxoa K
MOHMMaHWUIO NpaBa COBCTBEHHOCTM MOAPA3yMEBAET, YTO «HeuTo (byab TO MaTepualnbHbIN
WM HeMaTepuasbHbIA 06BEKT, a TaKKe HE3aBMCUMO OT TOr0, MAET N pedb O MaTepUasIbHOM
WA BUPTYasbHOM, UM(MPOBOM NPOCTPAHCTBE HAaXoaAMUTCS B COBCTBEHHOCTH, KOraa MMEeKTCs
B HanMuMM rocrnoAcTBo npasoobnagatens, MWHMMANbHO OrpaHUYEeHHOE CO CTOPOHbI
rocyaapcTBa, M 3awWwmuTa OT nocsraTenbCTBa BCex TpeTbux nuu» [5, €. 4]. UTak, cornawasco
C MHeHueM A.B. BeHeaukTOBa, MOXHO YTBEpXAaTb, YTO MpaBO COBCTBEHHOCTU — 3TO
BceobbeMollee BbiCliee, Havbonee nonHoe, abCcoNOTHOE WM  UCKIOYUTENbHOE
rOCMOACTBO Haj Bewwbto [5, ¢. 31].

B uenax o606LeHnst BblAENNM OCHOBHbIE XapaKTEPUCTUKN NpaBa COBCTBEHHOCTU B

POCCUICKON cUCTeMe npaBa:

Hanbornee nosnHoe, «LUNPOKOE», YCTOVI‘-IMBOG BELLHOE rMpaBo,

MOXET BbICTYMNaTb KaK 3KOHOMUYECKAad, TaK U IOpuanyeckasa KaTeropus,

csoboaa 1 aBTOHOMMS BON npu peannsaunm COH6CTBEHHMKOM CBOMX I'IpaBOMO‘-IVII‘/'I;

MOXET BbICTYNaTb B pasiMyHbiX ¢opMax w Buaax (rocyaapCTBEHHas,
MYHULMNanbHas, YacTHasi COBCTBEHHOCTb U T.4.);

- BO3MOXHOCTM COBCTBEHHMKA MO peanu3aumMyM CBOEW <«BEWW» WUCXOAST U3
COAEPXXaHWsl NpaBa COBCTBEHHOCTU (BNafieHWe, NOb30BAHWE U PACopsiXKEHNE);

- MHOroo6pa3Hbli Cy6beKTHbIN M 06BEKTHBIN COCTaB NpaBa COBCTBEHHOCTMW.
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Tak, NpaBo CO6CTBEHHOCTM — SIBNAETCA LEHTPasIbHbIM U BaXXHENLIMM MHCTUTYTOM B
CUCTEMe BeLUHbIX MpaB, HOPMbl KOTOPOro OTPaXakT M OAHOBPEMEHHO 3aKpennsoT
CYLLECTBYIOLNIA B FOCYyAapCTBE COLMaNIbHO-3KOHOMMYECKUI CTPOMN M FOCNOACTBYIOLIME B HEM
obLecTBeHHble oTHOoWweHus [3, c. 1].

POMaHO-repMaHcKas Mnn KOHTUHEHTAasIbHas npaBoBasi cMcTeMa 6epeT CBOM MCTOKM
elle B AOMCTOPUYECKOM 3MOXEe PUMCKOro npasa. HecMoTpsi Ha 6e3yCnioBHbIE U3MEHEHUS,
Kacalowmecs BCeEX MNPaBOBbIX WMHCTUTYTOB 06LlecTBa, CnpaBeasMBo TO, YTO MHOrue
OCHOBoOMONarawwme NpuHUMMNbl COXpPaHUANCL A0 cuX MNop. PoMaHO-repMaHckas cuctema
NpaBa XapaKTepu3yeTcs HaJM4mMeM NnucaHbIiX HOPMaTUBHO-NPABOBbLIX AKTOB, OMMUPALLNXCA
Ha eaunHble KoanhULMPOBaHHbIE NPABOBbLIE AKTbI.

B poMaHo-repMaHcKyto nNpaBoOBYylO CUCTEMY BXOAST rOCYAApCTBa KOHTUHEHTaNbHOM
EBponbl, B TOM uncne: N'epmanus, ®paHums, Utanus n 1.4. HecmMoTps Ha obLme NpuHUMbI
M NONOXEHWUS, Ha KOTOPbIX 6a3mpyeTcs NpaBo 3TUX CTPaH, KaXxaas 3 H1x obnagaeT CBOMMU
YHUKanbHbIMM 0CO6eHHOCTSAMU. COOTBETCTBEHHO, MHCTUTYT NpaBa cCO6CTBEHHOCTWN KaK OAMH
M3 APEBHEMNLLNX NPABOBbLIX MHCTUTYTOB HE ABMSIETCS UCKIIIOYEHNEM.

Tak, B pOMaHO-repMaHCKOW MpaBOBOM CEMbe CyLIeCTBOBasO [Ba Mnoaxoda K
onpeaeneHunto cobcteeHHOCTU. MNepBbin NOAX0A Npeanoarasn nepeyYncieHne NPaBoMoYmin:
BfafieHne, MoNb30BaHME W pacrnopsbkeHve. Brtopo noaxoa onpedensn npa.o
COBCTBEHHOCTW KaK CaMyIO LUMPOKYHO abCOMIOTHYIO BNACTb Haj BELLbKD, TO eCTb C Belbto
MOXXHO AenaTtb BCe, YTO He 3anpeLleHo. B HoBbix MK npuMeHsitoTcs oba aTux noaxoaa.

®opMbl M BUAbI NpaBa COHBCTBEHHOCTU POMAHO-FEPMAHCKOM M POCCUMCKON CUCTEM
NpaBa, B CYLWHOCTW, TaKXe SBNAIOTCA CXoxumu. Hanpumep, ®IK npegycmatpusaet
NHONBMAYAsbHYIO COBCTBEHHOCTb (CT. 537), rocyaapcTBeHHY cObCTBEHHOCTb (CT. 538) n
OobWNHHYIO cobcTBeHHOCTb (CT. 542). B TlepmaHun npepycMaTpuBaeTcs  obuuast
cobcTBeHHOCTb (§ 1008).

Takxe Kak M B POCCMICKOM MpaBe CyLIECTBYET W MOHSATME npuobpeTaTenbHON
[AaBHOCTUW, KOTOpas npeaycMaTpuBaeTCs B CT. 2229, 2262-2265 ®©I'K, 8 § 937 ITY, B cT. 728
LMK, OpHako Buabl O6BLEKTOB rpakAaHCKMX MpaB, a TakXKe CPOKWU BbDKMAAHUSA AN
BO3HMKHOBEHMSI NMpaBa COOCTBEHHOCTU B CWy MpUOBpeTaTenbHOM AABHOCTU B [AAHHbIX
NpaBoOBbIX CUCTEMAxX oTnn4yatoTcs [4, c. 278].

Ocoboe MecCcTO 3aHMMalOT  KoHuenuum  criocoboB  npuobpeteHnss  npasa
cobcTBeHHOCTU. TakK, B  [OKTPUHE pOMaHO-repMaHCKoOro npasa  BblAENSATCA

NepBOHaYanbHbIE Y MPOU3BOAHBIE OCHOBAHWSA NMPUOBpPEeTEHMS NpaBa CO6CTBEHHOCTH, Cpeau
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KOTOPbIX MOXXHO OTMETUTbL MPUCBOEHME HBecxo3sMHbIX Beler (§ 958 Y, 827 K Utanun),
HaLMoHann3aums, KoH@UCKauns, peksnsnumsa 1 npmsatmaums cobCTBEHHOCTU U T.A4.

YunTbiBasi BbILLEN3NIOXEHHOE, NpuobpeTeHne npaBa COO6CTBEHHOCTM BO3MOXHO MO
MHOrMM OCHOBaHWAM. Tak, cT. 716 'K ®dpaHunn 3akpennseT onpeaeneHve noHATUIO Knaaa.
B cooteeTctBuM c genom Cass. 1re civ., 5 juill. 2017, n® 16-19.340, FS—P+B+I, nuuo
npuobpeno B COBCTBEHHOCTb KapTWMHY, Ha MEPBbLIN B3rNsS4 HE NpeacTaBnsiBLYD 0cobom
LeHHocTw. MNpuobpeTaTenb NO COBETY CBOEro Apyra aHTMKBapa OTpecTaBpupoBan €e, U
OKasasnocb, YTO MOA KIeeBoM Kpackou npsyetcs lMbeTta co cBATbIM MoaHHOM M AByMS
aHresniamMmy, HanmcaHHas Ha 30/10ToM (hoHe. 3To rnpounsseseHune XV B. NPUNMUCLIBANOCL XKaHy
Manysnio, 3HaMeHUTOMYy XyAOXHWKY [epuora BypryHackoro, ®wnunna [apau. JlyBp
BnocneacTsmun npnobpen eé 3a 7,8 MunnnmoHoB eBpo. OAHAKO Apyr aHTUKBap NOCYUTarn, YTo
NUWb NO NPUYMHE AAHHOIO MM COBETA yAanock 06HapYXUTb CNpsaTaHHbIA Knaa. MNpeTtenays
Ha NOMOBMHY CTOMMOCTM KapTWuHbI, OH obpaTtuncsa B cya. B utore cya, ccobinascb Ha 716 CT.
'K ®paHumMm NOCTaHOBWUA UCK OTKIOHUTb BCEACTBME OTCYTCTBUS KNada, KOMM MOXET 6bITb
NPU3HaH TONIbKO NPEeAMET, MMEILWMI MaTepuasibHO TenecHoe BblpaxxeHue [7].

B KoHuenuuu pa3BuTUS rpaXkaaHCKOro 3aKoHoAaTenbCTBa Poccuiickon deaepaumm
npeanaraeTcs onpeaenuTb NpaBo COBCTBEHHOCTU KakK BeLHOE MpaBo, KOTOpOe AaeT smuy
Hanbonee NosiHOe rocnoAcTBO HaA BELbiO, B TOM YnCie NyTeM BRaAeHus, Nosib30BaHUs 1
pacrnopsiKeHUs €0, a TaKXKe COBEPLIEHUSI B OTHOWIEHUW ee fobblX AEUCTBUN, He
3anpeLLeHHbIX 3aKOHOM 1 He HapyLUAOLWMX NpaBa U OXpaHsieMble 3aKOHOM MHTEepeCh! Apyrnx
mmy, (n. 3.2) [1, c.62].

CopmepkaHne npaBa COBCTBEHHOCTM B KOHTEKCTE  POCCUIACKOro  npasa
NpeacTaBnseTcs TpeMs KNacCMYecKMMM MNPaBOMOYMAMW:  BNafeHWe, MoNb30BaHWE U
pacnopsbxeHne. B Poccumnckon ®depepaumy NpuU3HAOTCA  4YacTHas, MyHMUMMNANbHaS,
rocyAapCTBEHHas U UHble opMbl cobcTBeHHOCTHM (M. 2 ¢T. 8 KoHcTtuTyuun P®; n. 1 cT. 212
K P®). IMyLweCcTBO Npu 3TOM MOXET HAaXOAUTbCA B COBCTBEHHOCTU KaK (M3MYECKUX, TaK U
OpUAMYECKNX NUL, @ Takxke B COBCTBeHHOCTM Poccuickon deapepaummn, ee CybbeKToB U
MyHUUMNanbHbIX 06pa3oBaHM. OQHAKO B OTAENbHbIX Clydasix 3aKOH onpeaensieT BuAbl
MMYLLECTBA, KOTOPbIE MOTYT HaXOAUTLCA TOJIbKO B rOCYAAPCTBEHHON MIN MyHULIMNANbHON
COBCTBEHHOCTW.

Poccuiickoe MpaBoO TakKXe pasfiMYaeT NepBOHaYasibHble U NPOU3BOAHBLIE CMOCO6BI
BO3HWKHOBEHMS NpaBa CO6CTBEHHOCTU. K nepBbIM OTHOCUTCS UMYLLECTBO, CYLLeCTBOBaBLLEee

[0 TNPUCBOEHUS NpuobpetaTenieM B ToBapHOM Buae. [pu Npou3BOAHbIX Ccrocobax
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BO3HMKHOBEHMS  MpaBa  COBCTBEHHOCTWM  WHAMBMAYaANbHOE  MPUCBOEHME  MOXET
OCYLLEeCTBASATLCA MyTEM 3aK/OYEeHUs1 JOrOBOPOB, MPUHATUS HACNIeACTBa, peopraHusaunm
topyuandecknx nuy n ap. (N. n. 2 - 4 ct. 218 K PO).

YuntbiBasi BLILENU3NIOKEHHOE, B POCCMIUCKOM MpaBe TakKXKe Kak B CTpaHax
KOHTUHEHTaNbHOM EBpOMbI MpUCYTCTBYET MPUHLIMN abCONOTHOCTU NpaBa COHBCTBEHHOCTY,
OHaKO BaXXHbIM OT/IMYMEM SIBNSIETCS TO, YTO B POCCMM CyLLECTBYIOT CneumasibHble 3aKOHbI,
perynupyiowme pasMyHble acrneKTbl NpaBa COBCTBEHHOCTH, TaKne Kak 3eMeNbHbIN KOAEKC,
rpa)xaaHCKMA kodekc u apyrve. Kpome TOro, B POCCMMCKOM MpaBe TakXe yaensiercs
BHMMaHWe 3awmTe npaB COOBCTBEHHOCTU M BO3MOXHOCTWM OCMapuBaHus COHBCTBEHHOCTU B
cynebHoM nopsiake.

Taknum 06pa3oM, MOXHO CKa3aTb, UTO MpPaBO COOBCTBEHHOCTU B KOHTMHEHTASIbHOW
CUCTEME MpaBa M POCCMICKOM MpaBe MMEET MHOr0 06LIMX YepT, OAHAKO CyLLECTBYIOT M

HEKOTOPbIE pa3/inyna B Noaxoaax K peryimpoBaHUIo 3TOro rpasa.
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