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AlBOKAT KAK CYBbEKT, OKA3bIBAIOLLNI MPABOBYHO MOMOLLb
no reAXXAAHCKUM AEJTIAM

AHHOTaUMA

PaccMaTpuBaloTC  BOMPOCHI, MOCBSALLEHHbIE PACCMOTPEHUIO afBoOKaTa Kak Cy6bekTa OKasaHus
OPMANYECKON MOMOLUM MO TPaXKAAHCKMM AenaM. MpoBOAMTCA aHanu3 O MpaBOBOM CTaTyce OKasaHus
lopuanYECcKon mnoMowm agBokaToM. CaenaH BbiBOA O TOM, YTO afBOKaT SBMSETCA HE3AMEHWMbIM
Cy6BEKTOM, OKa3blBAOLWMM NPOhECCHOHANBHYIO IOPUANYECKYIO MOMOLLb.

KnroueBble cnoBa: a/iIBOKaT, KOHCY/NbTauuMs, aiBOKaTCKas AesaTeslbHOCTb

YyacTvue agBokaTa B pa3bupaTtenbCTBax MO rpaXKAaHCKMM AenaM He TepsieT CBOeW
aKTYaNIbHOCTW YXXe AMTeNbHOe KOIMYECTBO BpeMeHn. bonee Toro, AaHHbIM BONPOC MOXET
OrpaHMUMBATBLCS OPUAMYECKON KOHCYyNbTaLMeN, KOTOpasi MMEET O0COobYyt BaXXHOCTb B
paccMaTpMBaeMOM KOHTeKCTe. KNIMeHTOM afiBoKaTa MOXET ABATLCSA He TONbKO pusnyeckoe
NNLO, HO M OpraH roCyAapCTBEHHOM BRACTU. YCTHYKO KOHCYNbTAUMIO aABOKaT MOXET
OKa3aTb B Xxoae TenedOoHHOro pasroBopa, MO0 MpU NIMYHOM BCTPEYE C KIIMEHTOM.
KoHCcynbTaumMs B NUCbMEHHOM BWAE OKa3blBaeTCsd B TOM C/lydae ecii HEBO3MOXHO
BCTPETUTLCA C AOBEPUTENEM, U HET BO3MOXHOCTU FOBOPUTbL MO TenedoHy. KOpuanyeckon
KOHCYNbTaUMEN MOXHO CYMTaTb NPeAoCTaB/iEHME afABOKATOM - MPEeACTaBUMTENEM HYXXHbIX
CBEAEHMM MO MpaBOBbIM BOMpocaM. AABOKaT BnpaBe 6paTb C KIMEHTA AEHEXHoe
BO3HArpa)aeHue 3a lopuandeckyro KOHCYNbTauuio, HO MOXET OKasaTb 3Ty YCIyry u
6e3Bo3Me3HO.

Mpn paccmoTpeHun ®3 PO «0O6 aaBOKATCKOW [AesTENbHOCTM W aABOKaType B
Poccuiickon ®epepauum» oT 31 mas 2002 r. [4], Mbl BUAMM, 4YTO KOHCY/NbTaLMIO
NpeaocTaBnseT aABoOKaT, BeAyLMA aABOKATCKYIO A€STeNbHOCTb C YYETOM TOrO nopsiaka u
OCHOBaHW, KOTOpble W3NOXeHbl B (eaepanbHOM 3akoHe. Ha npakTuke agBokaT -
npeacTaBUTeNb KOHCY/IbTUPYET CBOEro K/IMeHTa Ha BCEM NPOTSXXEHUN cyaebHOro npotecca.
BaxkHO 1 TO Kakne paboune OTHOLLEHMS CKNAAbIBAOTCA MeXAy aJBOKATOM U AOBEPUTENEM.
[loBeputento 6e3 opuanMyecknx 3HaHWM 3aTPYAHUTENIbHO BbISIBUTb HYXHbIE MPaBOBble
acnekTbl Ana OpMMPOBaHMS CBOEW NMPaBOBOW Mo3vuun. [ns agBokaTa MHOrAa SIBNSETCS
CNIOXXHOCTbIO SMOLMOHabHbIA (haKTOp CBOEro KaveHTa. KnMeHT nonaBlni B CMOPHYHO ANS

HEro cUTyaumio NobbICTpee XOUYET AOCTUYb CMPaBEASIMBOCTM B KOH(IMKTHOM CUTyauuu, u



NIMLIHME 3MOLMM K/IMEHTbl YacTo MELalT aABOKaTy MOHSTb BCHO CUTyaumio crnopa. lMpu
KOHCYNbTauMn afBoKaT He Ao/mkeH 0bHaaéxXunBaTb CBOEro K/MEHTa Aaxe ecnn cuTyaums
KaXeTcs 3aTpyaHWUTENbHOM. HO M He CToWT Cpa3y [aBaTb MOCMELHbIA OTBET O
NONOXUTENbHOM peweHnn gena. [py oblweHMn C KAMEHTOM aABOKaTy HEe HY>XHO
NOKa3blBaTb CBOE HE3HAHME TEX UTN UHBIX IOPUANYECKUX TOHKOCTEMN.

NcknioueHneM aBNSOTCS Clydan, KOrda afBoOKaT TOYHO yBEpeH B CaMOOroBope
CBOEro KaveHTa. AABOKaTCKash KOHCY/IbTauMsa O4eHb BaXkHa ANns aoseputens. paMoTHas m
KBannMUUMpOBaHHas topuanyeckass KOHCyNbTauus MOMOraeT rpaXKaaHuHy MpUHUMaTb
Hanbonee npaBu/bHble pelieHns No Aeny. Tak e BO BPeMS YacToro KOHCYbTUPOBaHUS C
KNIMEHTOM afBOKaT Moy4YaeT NoSHY MHGOPMaLMIO O BO3HUKLLEN CUTyauun 1 obcyams Bce
3HaYMMble MOMEHTbI MOXeT BblbpaTb MPaBWbHYID «CTpaTeruio» AN peleHus cnopa.
AnBokaTy crefyeT CTPEMUTBCS KaXKAYH0 OpUANYECKYHO KOHCYIbTauMIO OKa3biBaTb Hanbonee
3(PHEKTUBHO, MNOCKONbKY KIMEHT ObpallalowmMincs 3a MOMOLLbIO HY)XAAeTCs B €ro
nopgaepxke. locne, Mexay aABOKAaTOM M KAMEHTOM MOAMMCHIBAETCS COornalleHue, B
KOTOPOM [AO/HKHO ObITb TOYHO YKA3aHO KaKyr AasIbHEMLLYIO lopuaMYecKyto nomowb byaet
OKa3blBaTb aaBoKkaT. KnmeHT, Kak v aaBokaT ans 6onbluero ycnexa B pelleHun crnopa
[OMKeH BecTn ceba nobpocoBeCTHO M YeCTHO. He 3aManumBaTb OT CBOEro npeactaBuTens
BaXXHYIO AN1s Hero uHgopmauuto [5, ¢. 117].

CTOUT OTMETUTb, YTO B OT/IMUME OT APYrMX MHCTUTYTOB rPaXKaaHCKoro obuiectsa,
AesiTeNbHOCTb aABOKaTypbl OYeHb MNOAPOOHO KOHKPETU3MpPOBAHa 3aKOHOAATENbCTBOM.
3akoHoAaTeNbCTBOM NOAPOOHO YCTAaHOBAEHbI POPMbI M CPeACTBa 3alMThbl NPaB U 3aKOHHbIX
MHTEPEeCoB rpa)kaaHuHa.

Ob6pawasicb k cT. 48 KoHcTuTyummn PO [1], Mbl BUAUM, YTO KaXAbIA FpaXKaaHWH Ha
Tepputopumn Poccuinckon ®depepauum UMeET MpaBoO MONYYMTb  KBanUMUUMPOBAHHYIO
OPUAMYECKYIO MOMOLLb B Ciydae HeobxoammocTu. KBanmduuMpOBaHHOW HOPUANYECKON
MOMOLLBIO CYMTAETCA - MpaBOBasi MOMOLWb Ha OCHOBaHUWM [OENCTBYIOLIMX 3aKOHOB B
Poccuiickon ®depepaumn, KOTOPYKO OCYLIECTBNSIET onpeaenéHHoe nvuo, obnagatouee
3HaHMAMKM UM NpodeccMoHanM3MoM B AaHHOM cdepe AaedaTenbHoCcTH, 6narogaps
COOTBETCTBYIOLIMM 3HAHMAM M NPOECCMOHANN3MY rapaHTUPYETCS KaYeCTBO OKa3blBaeMOM
lopuamMyeckorn nomowm. [ns rpaxgaHuHa, KOTOpOMy HeobxoauMma npaBoBasi MOMOLLb,
CNIOXXHOCTbIO MOXET CTaTb TO, YTO Ha AaHHbIN MOMeHT B Poccuitckon deaepaumm He co3aaH
Kakou-nnmbo CyOBbeKT KOHTPONMPYIOWMIA KauyeCTBO OKa3biBAEMOMW HOPUANYECKON MOMOLLM.

NcknioveHnem aBnseTca passe uYTto AUCUMnInHapHas OTBETCTBEHHOCTb ajBOKATOB.
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KBannduumpoBaHHyO  IOpUANYECKYI0 MOMOLLb MOMYT OKa3blBaTb HE TOMbKO
afiBOKaTbl, HO W HOTapWycChbl, IOPUCTbI U Apyrne. HecMoTpsA Ha TO YTO KOHTPONMPOBATb
KauyeCcTBO OKa3blBaEMOM HOPUAMYECKON NMOMOLLUM AO0BOJSILHO 3aTPYAHUTENBHO, 3aKoHOoAaTeNb
MMeeT NPaBo NPOBEPUTb HA OCHOBAHWM NMNATHbIX MPABOBbIX YCYT 3HAaHUSA TeX /1L, KOTopble
6yayT okasbiBaTb NpPaBOBYO MOMOLUb [6, . 18].

AaBokaTbl MOMyT OKasblBaTb OPUANYECKYKD MOMOLWb HE TOMbKO rpaxaaHaM,
NnonaBLlWMM B TPYAHYIO CUTYyauUuto, HO U APYrM OPUAMYECKUM NIMLIAMU, @ TaKXke opraHam
roCyAapCTBEHHOW B/IACTU M OpraHaM MeCcTHOro camoynpasneHus. M3yums n. 4 cT. 23 3akoHa
o6 agBokaType, Mbl YyBMAMM, 4YTO QaABOKATbl MOryT SBAATbCA NPEeACTaBUTENSMU B
MPaXAaHCKOM WM aAMMHUCTPATUBHOM CyAOMpPOM3BOACTBE A/ OpPraHOB rOCYAapCTBEHHOM
B/1IACTU N OpraHOB MEeCTHOro CaMoyrnpas/ieHns, eCNIN MHOE He YCTaHOBMEHO deaepanbHbIM
3aKOHOM. M3 3TOro cnegyert, 4TO aABOKAT MPAKTUYECKM EAMHCTBEHHBIA KTO MOXET
OKa3blBaTb MPaBOBYIO MOMOLLb MO rPa)AaHCKMM aenaM. Ecnu roeopuTb 0 TOM, Kak UMEHHO
aBOKAT MOXET OKa3blBaTb HOPUANYECKYIO MOMOLLb, TO NEpPeYnCsIio HEKOTOPbIE Crocobbl.
AfBOKaT MOXET [AaBaTb KOHCy/NbTalMM, COBETbl, COCTaBAsATb >Kasobbl M XoAaTaWcCTBa,
NpeacTaBnsiTb MHTEPECHl CBOErO AOBEPUTENSI B OpraHax rocyAapCTBEHHOM BfacTM U B
opraHax MecTHOro camoyrpas/eHus, B 06LEeCTBEHHbIX OpraHM3aumsx, a Takxke 3awmwaTb
npasa 1 ceoboabl CBOEro AoBepuUTeENs B Cyae.

be3 kBanuduuUMpoBaHHON KOPUANYECKON MOMOLLUM HEBO3MOXHO NPaBO Ha CyaebHyio
3aWmMTy. B cnyyasix ecnm agBokaT paboTaeT C AOBEPUTENEM Ha MIATHOW OCHOBE U €ro
ycnyrn He 6yayT BOBpeMs OnJiayeHbl, aABOKaT MMEET NpaBo OTKa3aTbCs OT 3alUUTbl CBOEro
[0OBepuTens Ha OCHOBaHUM CT. 5 3akoHa 06 agBokaType.

AoBokaT WMMeeT nMpaBO Ha  NofyyeHWe  BO3HarpaxaeHus  (roHopapa),
NpuYnTaloOLWEerocs eMy 3a UCNosHaeMyto paboTy, a Takke Ha Bo3MeLleHUe NMOHECEHHbIX UM
N34epXKeK U pacxodos.

BosHarpaxkaeHne agBokaTa (4Yalle BCero AeHeXHOe) onpeaensieTcs BO BpeMms
BCTpeYnM C [oBepuTeneM, 34eCb Xe Y4uTbiBaeTcsd 006beM W CNOXHOCTb paboTol,
NPOAO/IKUTENIbHOCTb BPEMEHM, a TakXke OnbiT W KBanudukaums aaBokaTa WU WUHble
obcTosATenbCcTBa. VIMEHHO pelleHne BOMpoca O BO3HArpaXXAeHWM 3a OKa3blBaeMYHo
IOpNANYECKYIO MOMOLLb SBASIETCS K/IHOYEBBLIM (hakTOpoM OyaeT v aABoKaT npeacTasnsTb
MHTEpeCbl CBOEro AosepuTens. MICKtoueHneM SBnseTcs npaBoBasi MOMOLLb AOBEPUTENIO Ha
6ecnnaTHOM OCHOBE, rae BCE pacxodbl BO3/1AraldTCs Ha rocyaapCTBO. Tak e Hepeaku

CNyyaun, Koraa AosepuTtenb XAET OT afBoKaTa KOHKPETHOro 6}'IaFOI'IpI/I$ITHOFO Ang Hero
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ncxomda. Ecnu apgBokaT B xoae cBoel paboTbl NpuBRAEKan Apyrvx vy ANns OKa3aHus
NpaBOBOM MOMOLLM CBOErO K/IMEHTY, TO OMaTy, NO/YYEHHYO OT CBOErO K/IMEHTA OH MOXET
pa3genuMTb C TEeMW JfuuaMu, KoTopble eMy nomoranu. CTouT 3aMeTUTb, 4YTO Ha
3aKoHOAATENbHOM YpPOBHE MPeAOCTaB/IEHO AOCTAaTOMHO BO3MOXHOCTEN, ANSl YTBEPXKAEHMS
pasMepa onnaTtbl TpyAa afBOKaTa, MEXAy aBOKAaTOM WM AoBepuTeneM. Takoh MpUHLMN
cB0oboabl, ABNseTcsa Havbonee npasBWSibHbIM M MOMOraeT B pa3BUTUM afBoOKaTypbl. Ha
NpaKTUKE, KaK rNpaBu1o YCTaHaBIMBAETCH «(PUKCMPOBAHHAA» LieHa 3a lopuanyeckune ycnyrm
aBOKaToB. [loBepuTesnb MMeeT NpaBO NMpeanoXutb aABoKaTy, OniaynBaTb opuandeckme
yCNyru ccbinasicb Ha pe3ynbTaTt paboTbl CBOEro npeacrasutens [7, ¢. 22].

Bonee pacnpocTtpaHéHHbIM cnocoboM onnaTthbl YCNyr aaBoKaTa, SIBSETCS onnaTta no
cornawleHunio, KoTopoe 6bl10 NoaANMCaHO MeXxay aABOKaToOM M aosepuTeneM. AABokaT w
npeacTaBuUTENb BNpaBe CaMU COMMacoBblBaTb pa3Mep OnfaTtbl U CPOKU. YTO KacaeTcs
afABOKATOB, KOTOpble OblNM Ha3HayeHbl CyAOM, TO HA [AaHHbIN MOMEHT rpPaXXAaHCKWUWA
NpoLeccyarnbHbIf KOAEKC HE pernaMeHTUPYET NOPSIAOK onaThl paboTbl aaBokaTa. CornacHo
cT. 50 ITIK P® [2], Mbl MOXEM BMAETb, YTO €CNN aABOKAT SIBNSIETCS NpeacTaBUTeNEeM Mo
Ha3Ha4YeHuIO Cyaa, TO BCe pacxoAbl BO3/1araTCs Ha rocyaapcTeo. [0BOps Ha TeMy: onaTa
Tpy4a aABoKaTa, MOXHO 3aMeTUTb, YTo ecnn B [TIK PO He ycTaHOBNEH MOpSAOK BbinaThl,
TO B YIK P® [3] BCé 06CTOMT MHa4de. B yronoBHO - NpoueccyanbHOM KOAEKCe raBHbIM
3Ha4YeHneM ans onnatbl paboTbl agBoOKaTa SABASETCS COXHOCTb pacCMaTpMBaeMoro gena.

Takum 06pa3oM, HECOMHEHHO, aABoOKaT — 3TO 4YenoBek obnagaroLmn
NpOdEeCcCMOoHanM3MOM, HO Y4YMTbIBasi, YTO WMHCTUTYT aABOKATYpbl M 3aKOHbl MOCTOSIHHO
MEHSIOTCA N COBEPLUEHCTBYIOTCS, Nydlle BCero A afBoKaTa [AaBaTb OLUEHKY Aeny nocne
ero TLWATeNbHOro M3yyeHus. W gaxe ecnu y agBokata BO3HUKHYT COMHEHMS MO AaHHOMY
feny, y Hero byaet BpeMsi MOCOBETOBATbCA C Konneramu. lNepen TeM kak NpeasioXutb
KNMEHTY BapuaHTbl peLleHns Cropa, aABOKaTy peKOMeHAYeTCs [AeTaslbHO WU3Y4YuTb
3aKOHOAATEeNbHbIE aKTbl MO AaHHOMY BOMpPOCYy. Tak >Xe BO3MOXHO MPOCMOTPETH MOXOXWe
Aena v ropuandeckme akTbl KoTopble 6blin MCNoNb30BaHbl ANs UX peleHus. Nocne atoro
aIBOKAT MOXET MNpPefoXUTb CBOEMY KJIMEHTY HECKOJIbKO OpUANYECKU MPaBUbHbIX
cnocoboB peleHnss ero npobneMbl. KOHEYHO nO3MUMA KAMEHTa W agBokaTa MOXET
pa3nnuyaTbCs, MO3TOMY K/IMEHT BrMpaBe CaM pelaTb BOCMOb30BaTbCA NpPeasioXeHNeM

afBoKaTa WUin HeT. AQBOKaTy 3arnpeLLaeTcs BECTU AeN0 BOMPEKU BON KIMEHTa.
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