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AHHOTauusa

B cTatbe nNpoBOAUTCS TEOPETUYECKUA aHanu3
cneundukM  UCKa Kak CpeacTBa  MpaXXaaHCKo-
NMpaBoBON 3aWNThl. TakXke B Hell aHaIM3UpYyTCS
pasfiMyHble BMAbI UCKOB U 06LL1ast HanpaBfleHHOCTb
rpaXkaaHCKO-NPaBOBbIX UCKOB. Kak MpaBwuio Mcku
andbdepeHUmMpyloT  Ha MMYLLECTBEHHbIE W
HEUMYLLIECTBEHHbIE COOTBETCTBEHHO.
MNpuMeyaTenbHO, YTO WCKM MMEeT  0cobyto
CTPYKTYpY, TO €CTb OHM BK/IOYAOT B cebA
KOHKPETHblE 3MEMEHTbl. DNIEMEHTbl UCKa — 3TO
K/loUYeBblE YaCTW AAHHOrO [OKYMEHTa, KOTopble
XapaKTepu3ytoT ero coaepxaHue. OHM OTANYaOTCS
CBOEN WHAMBUAYaNbHOCTbIO. [pu 3TOM yuyeHble
[IONIT1e oAbl CropsAT 06 3/1EMEHTHOM COCTaBe UcKa.

KnioueBble cnosa:

rpaXaaHCKO-NMpaBoBas 3aluTa,
npeaMeT UCka, OCHOBaHUE UCKa

TpeboBaHue,

Abstract

this article contains a theoretical analysis of the
specifics of the claim as a means of civil protection.
It also analyzes various types of lawsuits and the
general orientation of civil lawsuits. As a rule,
claims are differentiated into property and non-
property, respectively. It is noteworthy that
lawsuits have a special structure, that is, they
include specific elements. The elements of the
claim are the key parts of this document that
characterize its content. They differ in their
individuality. At the same time, scientists have been
arguing for many years about the elemental
composition of the claim.
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B POCCMINCKOM rpaKAaHCKOM 3aKOHOAATENbCTBE HE 3aKPEMN/IEHO ONpeaeneHns Ucka.

TeM He MeHee, MOXHO BbIAENUTb MHOXECTBO Bapuauui onpeaeneHnsl AaHHOrO MOHATUS,
KOTOpbIE PacKpbIBalOT €ro CyWwHOCTb. McK (pUKCMPYIOT B KaQyecTBE akTa, KOTOpbiM AaeT
NpaBo 3almLLaTh COBCTBEHHbIE MHTEPECHI B cyae. Takxke B Ka4ecTBe MCka (PUKCUPYIOT caM
akT obpalleHns cybbekTa B cyd B paMkax HeObXx0AMMOCTM 3aliMTbl CBOMX MHTEPECOB B
cynebHom nopsaake [1].

Mpn 3TOM HEO6X0AMMO AOCKOHANIbHO NMPOAHaNn3MpoBaThb Creumduky ncka ans Toro,
4yTOb6bI AaTb HEO6XOAMMYIO OLIEHKY MCKY KaK MeXaHW3My 3alUMTbl CBOMX MPaXKAaHCKUX Npas.

Tak, MOXXHO BblAENNTb cnepyrowme Ko4eBbIE NMPU3HaAKM UCKa:



1) BkNtovaeT B cebs onpeaeneHHble TpeboBaHUs, KOTOpbIE HAMNPSIMYO ONOCPEAOBaHbI
HeobX0AMMOCTbIO 3aLlMUTbl UCTLOM CBOMX Mpas;

2) WCK noapa3syMeBaeT Hanuume ornpeaesnieHHOro cropa Mexay OTBETUMKOM W
NCTLIOM;

3) cybbeKkTbl cnopa Bceraa MMEKOT MPOTMBOMNOIOXHBIE MHTEPECHI, CTPEMSATCS K TOMY,
4yTObbI TPETbA CTOPOHA NOMOr/A pPewmnTb UX Cnop Hambonee GecnpucTpacTHbIM 06pasomM;

4) CTOPOHbI UMEIOT PaBHble BO3MOXXHOCTW A/11 OTCTauBaHUSI CBOEN TOYKM 3pEHUS B
cynebHoMm nopsake.

Hanuuve pa3Hoob6pasHbIX CybbekToB CrOpOB, KOTOpble 3asiBAsOT pasfinyHble
TpeboBaHus, XxapakTepusyeT TO, YTO OHM MMEIOT PaBHbIE BO3MOXHOCTW 4151 3aLMThl CBOMX
WMHTEPEeCoB B COCTA3aTe/IbHOM MOpsAKe.

Tak, HeobxoaMMO BbIAENUTL KtoYeBblE BUAbI MCKOB, KOTOpbIE ABMSIOTCA Hanbonee
aKTya/IbHbIMW Ha AaHHbIN MOMEHT:

1. B paMKax KOHKpeTu3aLumn OpraHoB, KOTOpble MOryT pacCMaTpuBaTb MCKWU, MOXHO
BblAeNUTb CyaebHble UCKK, apOUTpaXKHble UCKN 1 TPETEUCKME UCKM COOTBETCTBEHHO.

2. no cune nckn anddepeHumpyoTcs cneayowmM obpas3om:

- UCKK, pUKCUpyoLwme NpuUcyXXaeHme KOHKPETHOro rnpasa;

- UCKK, DUKCHpyoLmne Npu3HaHMe KOHKPETHOro npasa;

- UCKK, MetoLwme npeobpasoBaTesbHbIN XapakTep.

- UICKKW, KOTOpble (PUKCUPYIOT MPOUCXOXAEHME KOHKPETHbIX MpaB. PakTnyeckun
0643yI0T OTBETUMKA BbINOHATL ONPeAeneHHbIe AENCTBUS, TO €CTb 3[1€Cb NOAPA3yMEBAETCS
NCNONHUTENbHOE NPOU3BOACTBO, KOTOPOE XapaKTepHO A1 Takoro Buaa UCKOB.

Nckn, drkcnpytowmne npusHaHne KOHKPETHbIX MNpaB, BKOYAKT KOHKPETHOE CNopHoe
NMPaBOOTHOLUEHNE, OHW MMEKOT MPaBO BOCCTAHOBUTENbHLIM XapakTep. B AaHHOM kntove
MOXXHO BbIAE€NUTb MOMOXUTENbHbIE N OTpULATENbHbIE UCKM O NMPU3HAHWUW. [T0NOXKUTENbHbIE
MCKN NO3BONSAIOT 3adMKCUPOBaTb CrOpPHble NpaBa U topuandeckme 0683aHHOCTU. SpKUM
NMPUMEPOM BbICTYMNaEeT UCK 06 YCTaHOBNEHUN (hakTa OTLIOBCTBA. MICK, MMEIOLLMIA HEraTUBHbIN
XapakTep noMoraeT 3aduKcnpoBaTb (AKT OTCYTCTBUS OMPEeAENEHHbIX MPaBOMOYUIA.
MpyMepoM €BASIETCA NoAayvya MCKa OTHOCUTENbHO MpU3HaHMS Kakoro-nmbo aorosopa
HeaencTBUTENbHbIM [2].

MNpeobpazoBaTenbHble NCKN UMEKDT 0CObYI0 cneundurKy, Tak Kak OHM HanpaB/eHbl Ha

npeobpasoBaHME WM U3MEHEHWE YXXE YCTOSIBLUMXCA MPaBOOTHOLWEHMW. Hanpumep, 3TO
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OTBETHbIA WMCK O MPWU3HAHUM KAKOW-MOO CAEenKM, KOTopasi paHee cumTanacb
HeaeNCTBUTENbHOM B KaYeCTBE 3aKOHHOW 1 060CHOBAHHOW.

3. Mo coctaBy CcybbeKTOB, 4YbM WHTEpPECHl OH 3alUMLIAET WUCK MOXHO
anddepeHumpoBaTb CeayowmM 0bpasomMm:

- UCK JINYHOrO XapaKTepa, ecnv peyb UAET O KOHKPETHbIX CYObEKTUBHbLIX MpaBax.
Hanpumep, ncka o B3bICKaHUW anMEHTOB;

- UCK IPYyNMoBOro xapakTepa, eC/iM peyb UAET O 3aLUuTe rPpynnoBbIX NHTEpecoB. Mpu
3TOM KaXabl CyObekT MMEET paBHOE MPaBO Ha 3alUMTy CBOMX WMHTEPECOB B CyAeOHOM
rnopsake.

4. MpuMeyaTenbHbIMU SBNSIIOTCS B3aMMOCBSI3aHHbIE MCKKM, TaK KakK 34eCb MAET pedb
0 BJIUSAHUM HECKONbKUX WCKOB APYr Ha Apyra B cuny oblero cybbekTHOro cocrasa. Mcku
MO3BONISAOT (PUKCMPOBAThb Pa3fiMYHbLIE MO CBOEN CyTU TPeboBaHMS, KOTOPblE BO3HMKAKOT B
OHUX N TeX Xe MaTepuasibHbIX NPaBOOTHOLWEHUSX. K Takoro poga nckam OTHOCUTCS UCK O
B3bICKaHMM 3apaboTHOM NnaThl, UCK O B3bICKAHWUWN aIMMEHTOB U Tak Aanee.

J[locTaTo4yHO nonynspHon senseTcs anddepeHUmMaUns UCKOB Ha UMYLLIECTBEHHbIE U
HEMMYLLIECTBEHHbIE COOTBETCTBEHHO. [IpUMEYaTENbHO, YTO WMCKM WMMEKT A0CTaTOYHO
Pa3BETB/IEHHYIO CTPYKTYpY, KOTOpPasi BK/IOYAeT B Cebsi K/ItOYeEBblE 3/1EMEHTbI  MCKa.
DNEMEHTbI UCKa — 3TO KJIKOYEBbIE YAaCTN AAHHOMO AOKYMEHTA, KOTOPbIE XapaKTepU3YIOT €ro
coagepxxaHue. OHWM OTANYAOTCS CBOEM MHAMBWUAYANbHOCTLIO. [1py 3TOM y4YeHble A0 CMX Nop
He MPULWAN K BbIBOAY, KAaKOW TOYHO 3/IEMEHTHbIN COCTaB UMEKOT MCKM, TakK KakK OHW UMEIOT
pasHble B3rnsAbl Ha GUKCALMIO KONMYECTBA 3/IEMEHTOB MPa)AaHCKOro UCKa, Tak HEKOTOpble
y4eHble HacTaMBatloT Ha TOM, YTO UCK 06M1aaaeT A0BOIbHO MPOCTOM CTPYKTYPOW, BKIOHAET
B cebs MUCKIOUMTENBHO MNPEAMET M OCHOBaHME 3asiBfieHHbIX TpeboBaHui. HekoTopble
yYeHble OTMEYAIOT TO, YTO UCK UMEET TPW 3/IEMEHTA — 3TO NPEeAMET OCHOBaHMS, a TakXe
OH (DMKCUPYET CTOPOHbI, BbICTYNAOLLIME B POSN YYACTHUKOB CYAONPOM3BOACTBA.

BOoNbLINMHCTBO COBPEMEHHbIX MCCeaoBaTeNen AenatoT akLEHT Ha TOM, YTO UCK UMeEeT
TPEX3NEMEHTHYIO CTPYKTYpYy, KOTOpasi Kak HeNb3sl Jydlle XapakKTepusyeT chneumduky
TUNWYHOTO rPaXXAAHCKO-NPaBOBOrO0 MCKa, TaK Kak B MEPBYH oyepeab MCK dukcupyet
KOHKPETHbIE NpaBa 1 0653aHHOCTU Cy6bEKTOB NMPaBOOTHOLLEHWA.

MpuMeYyaTenbHO, YTO UCKOBOE 3asiBfIEHNE MOXET ObiTb MPUHSTO K NMPOU3BOACTBY
TONbKO MPY YCNOBMWM, €CNIU B OTHOLLUEHUW TEX XXE€ CTOPOH HE BbIHECEHO pELUEHME MO

aHa/orM4yHoMmy aeny.
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HeobxoamMMo noayepkHyTb, YTO UCKM SIBASIKOTCS AOBOJSIbHO ANMHAMWUYHOW NMPaBOBOM
KaTeropuen, Kotopasi xapaktepusyeT ocobyto (opMy npaBoBoro TpeboBaHMs B paMKkax
LAOCTUXKEHMS] CTOPOHAMM CBOMX KITHOYEBbLIX Lienien, No3TOMY 3aKoHOoAaTeNbHO uKcMpyeTcs
BO3MOXXHOCTb M3MEHEHUS NpeaMeTa UCKa. Tak, M3MEHEHME NpeaMeTa UCKa XapaKTepusyeT
BO3MOXXHOCTb NMPUMEHEHNS1 MHOTrO crnocoba 3almMThl, NpPaBa MM 3aKOHHOro MHTepeca. Tak,
NMPOM3BOANTCS 3aMeHa CaMoro npeaMeTa Mcka C MOMOLLbIO M3MEHEHWUs Cnocoba 3almThbl
COOTBETCTBYIOLLEr0O MNpaBa WM  U3MEHEHUSI  COOTBETCTBYIOLWUMX  KOMYECTBEHHbIX
XapakTepucTuk [2].

Mpn 3TOM WM3MEHWUTb NpPeAMET WUCKa B OMpeAesieHHbIX Clydasix HEBO3MOXHO Mpu
YCNOBWM, €CNIM peyb MAET HE O UCKE C aflbTEPHATMBHLIM MPEAMETOM, TO €CTb UCKE, B
KOTOpPOM (pUKCMpYIoTCS TPebOBaHMS, XapakTepusytoLme KOHKPETHble CyObeKTUBHbIE NpaBa
N 3aKOHHbIE MHTEPECHI, 060CHOBAHHbIE HECKO/TIbKMMM CNOCO6aMM 3alLUTbI.

Mpn 3TOM WCKKM, MMeloWwmMe anbTepHATUBHbLIM NPeaMET M OCHOBAaHWE, COXPaHSOT
onpeaeneHHoe BHYTPeHHee coaepxaHue. Mpu dukcaumm MHOro npeamMeTa unn cybbekTta
cnopa. Takxke BaXHO, YTOObl CaMO opMANHECKOEe OCHOBaHWE OCTaBasioCb HEM3MEHHbIM NSt
TOro, 4Tobbl MCK MMen Ty e HanpaBNeHHOCTb. B TO e BpeMsi 3akoHOAATENbHO
3aKpennseTcss BO3MOXHOCTb M3MeHeHMs1 CybbekTa McKa. Tak, UCTEL MOXET He TOMbKO
YTOYHSITb MHPOPMALIMIO O KOHKPETHOM Cy6BbEKTE, HO TaKXKe 3aMEHUTb CYObEKT, eC/in peyb
NOET O KAYeCTBEHHOM M3MeHeHMWU. [pu 3TOM WUCK AO/MKEH OCTaTbCs TOXAECTBEHHbIM U
BK/IIOYATb Te e TpeboBaHUs, KOTOpble NePBOHAYasIbHO 3asiBASMCE UCTLOM [3].

Mpn 3TOM HeobxoAMMO TakXke 0003HAUYMTb OMPEAENEHHYIO CBSI3b MEXAY WCKOM U
NCKOBbLIM 3asBneHneM. Tak, NCKoBoe 3asiBrieHne obnekaeT nck B 0cobyto NnpaBoByto opMy.
MckoBoe 3asBneHne coaepxuT B cebe TpeboBaHMs UCTLA, KOTOPbIE A0/MKHA ObITb JOHECEHDI
[0 YYaCTHUKOB Aena, a Takxke A0 cyaa. Henb3s He OTMETUTb, YTO UCK SABNSIETCS AOBOJIbHO
AVNHAMWUYHBbIM aKTOM MO CPaBHEHUIO C UCKOBbIM 3asiBIEHUEM.

Nck dukcnpyeT OCHOBbI AN 3alyUTbl MpPaB M 3aKOHHbLIX MHTEPECOB KOHKPETHOro
cybbekTa NpaBoOOTHOLLEHWN.

Mpn 3TOM BaXKHO, 4TOObI 3alMTa rpaXKAAHCKMX MNpaB OCYLWECTBAsnacb B
onpeaeneHHbI NpoMeXyTkax BpeMeHW. TaK, CyLIeCTBYHT KOHKPETHbIE CPOKW 3alLuThbI
rpaX>xaaHCKUX npa., KOTOPoe 060CHOBaHbI TEM, YTO INLO B 3TOT NepMoa MOXET nNpuberatb
K NPUHYAUTENbHOM 3alUMTE CBOMX HapyWeEHHbIX MpaB. TakMM 06pa3oM, MOXHO
OXapaKTepusoBaTb CPOK WCKOBOM [aBHOCTW. WckoBass [AaBHOCTb — XapaKTepusyet

onpeaeneHHbI NPOMEXYTOK BPEMEHW, B paMKax KOTOPOro CybbekTMBHbIE NpaBa suvua
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6bINn HapyLUEHbl, U OH MOXET 06paTUTLCS B CyA ANS 3awmnTbl CBOMX NpaB. [1py 3TOM nepuos
MNCKOBOM A@BHOCTW No obuieMy npasuny coctasnseT 3 roga (MK PO CraTtbs 196).

MNpuMeyaTenbHO, YTO Cy6beKTbl MOMYT peann3oBaTb CBOE MpaBO OTKas3a OT McKa.
OTKa3 OT UCKa XapaKTepu3yeTcs OTKa3oM OT caMoro cyaebHoro npouecca. 3TO CBSA3aHO C
TEM, YTO B rPaXXAAHCKOM 3aKOHOAATeNbCTBE He 3adMKCMpOBaH OTKa3 OT UCKa B KayecTee
MexaHu3Ma npekpalleHns 0b6s3aTenscTs [4].

2.0TKa3 OT MCKa He 03Ha4YaeT, YTO CybbeKT OTKa3blBAETCSA OT CaMOro npasa, KoTopoe
OH XOTen 3awmwaTb. ITO CBSA3AHO C TeM, YTO 4YacTo MCKM nodarT CybbekTbl, KoTopble
anpuopu He MOryT paccyMTbiBaTb Ha 3aLLMTy CBOMX NpPaB, TakK Kak HEMOHSATHO, byaeT nu cya
Ha UX CTOPOHE M CMOryT NI OHM B ByayLEeM peann3oBaTb AaHHble npasa [5].

NTak, MOXXHO caenaTb BblBOA4 O TOM, YTO MCK BbICTYMNaeT B posmM 0coboro cnocoba
3aWmTbl rpaxkaaHckmx npas. CybbeKT MOXeT OTKas3aTbCsd OT UCKA, TO eCTb OT 3awuThl
COBCTBEHHbIX CyOBEKTMBHbLIX MNpas, HO MpY 3TOM 3@ HUM BCE PaBHO 3aKpennsalTCs

onpeaneneHHble npasa.
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