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AHHOTauUus

B cTaTbe paccMaTpuBaloTCs BOMPOCHI
HaCNeACTBEHHbIX NMPABOOTHOLWIEHUI, B YaCTHOCTM
HacnegoBaHMs MO 3aBellaHuo.  PoACTBEHHblE
OTHOLUEHNS B XOA€e pa3BuUTUA obLlecTBa wurpanu
BaXXHYI0 pofib, OHM U  CcTann  6asucom
3aKOHOAATENBHOrO  PErynnMpoBaHusl  nepexoaa
MUMYLLIECTBA HacneaoaaTens K ero poACTBEHHUKaM.
PerynupoBaHve npolecca nepexoja MpaB Ha
HacneacTBeHHoOe MMYLLIECTBO NMeno
HeobxoanMoCTb, YTOOLI BONS HacneaoaaTens bbina
MCMOMHEHA B TOYHOCTM MOCNE €ro CMepTu.
3aBellaHne — 3TO OAHOCTOPOHHSS CAENKa, KoTopas
Mo3BONSIET OMNpeaenuTb opUaANYEcKyto cyabby
nMyLLleCcTBa 3aBewlatensa (HacnegogaTens) nocne

Abstract

The article discusses issues of inheritance legal
relations, in particular inheritance by will. Kinship
relations played an important role in the
development of society; they became the basis for
legislative regulation of the transfer of the testator’s
property to his relatives. Regulating the process of
transferring rights to inherited property was
necessary so that the will of the testator was
carried out exactly after his death. A will is a one-
sided transaction that allows you to determine the
legal fate of the property of the testator (testator)
after his death, concluded in the form prescribed by
law and which fully capable citizens have the right
to make personally.

€ro CMepTv, 3aK/IloYeHHas B YCTAHOBMEHHOM
3aKOHOM (hOpMe M KOTOpPYHO BMpaBe COBEPLUMTH
MOHOCTbIO IEECMOCO6HbBIE MPaXaaHe NINYHO.
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Mpn M3yyeHUn HacNefoBaHUS MO 3aBeLaHUIo CTOUT pa3obpaTbCsi C MOHATUEM
3aBelaHuns. [na Havana CTOMT YTOYHWUTb, YTO rpakAaHCKMM koaekc PO He copepxut
MOJIHOrO OnpefeneHns 3aBellaHns, B pas3/iMyHbix ctatbax K PO cogepxaTcd TosbKO
HeKOTOpble acneKkTbl AAHHOro onpeaeneHusi, YTo He [aeT BCECTOPOHHEro W MoJsiHOro
NMOHMMaHWS, YTO TaKoe 3aBellaHne. YueHble, n3ydatolme HacnegoBaHMe no 3aBeLlaHuio,
pa3aensitoTCs BO MHEHUAX, OAHW CYMTAIOT, YTO 3aBELLaHNE — 3TO AOKYMEHT, Yepe3 KOTOPbIN
HacnegoaaTeNb AAeT pPacrops>KeHUs B NOb3y TPeTbUX NUL, ApYrve yyeHble onpeaensior
3aBelllaHne KakK topuamMyecknii  akT, KOTOpbI CO3A4AaeT OnpedeneHHble MpaBa W
06sa3aHHOCTU. [MocneaHen TpaKTOBKM NpuaepmBaeTcs U ydeHbit C.C. XXeNOoHKMH, KOTOPbI
CUYMTAET, YTO NOHATUE 3aBeLLaHNS CTOUT onpeaensaTb cneayrwmnm 06pa3om: «3aBellaHnem
SBNAETCS OPUANYECKM 3HAuMMble AEUCTBUS (PU3MYECKOro Nnua Mo  pacnopsiKeHWUto
npuHagnexawmnMmm eMmy WUMyLLECTBEHHbIMY,

a B pdae cdiydaeB, HEUMYLLECTBEHHbIMU

npaBamMu 1 0653aHHOCTAIMM Ha Cny4Yan ero cMeptu» [3].



lpaxkaaHcknA kopekc PO B ctatbe 1118, ykas3biBaeT Ha TO, 4TO 3aBellaHue
NMpU3HaeTCs OAHOCTOPOHHEW CAENKOW, W Takas cAenka HagensieT ocobbiMM npaBaMu U
0653aHHOCTI, HO NPW YC/TOBMK, YTO HACNEACTBO ObINO OTKPbITO. TakXe B BblLLIEYNOMSIHYTON
CTaTbe NepeyvncnsitoTCcs CybbeKTbl, KOTOpble BnpaBe COCTaBUTb 3aBeLllaHWe, HO Npu 3TOM
CTaTbsl HE COAEPXXUT MOMIHOrO MOHSATMSA 3aBeLLaHNs, KoTopoe bbl BMeLano B cebe OCHOBHbIE
NpU3HaKu.

[aHHas aeduHUUMS, C HaleW Touu 3peHus, Morna 6bl 6biTb MpeacTaBrieHa
cnegyrowmm  obpasoM: «3aBellaHMe — 3TO OAHOCTOPOHHSAS cAaenka, Mo3BonsoLwas
onpeaenuTb pUaMYeckyto cyabby MMyLlecTBa 3aBellaTenst Nnocie ero CMepTu, KOTOpbIi
ABNSETCA AeecrnocobHbIM Ha MOMEHT COCTaBfNEHUS CAENKW, U COOTBETCTBYOLWAs (opme,
CTPOro YCTaHOB/IEHHOWN 3aKOHOM>,

YT06bI 3aBELaHHOEe UMYLLECTBO NMEPELLSIO K HACNeAHUKY HEAOCTAaTOUHO NNLLb OAHOr0
BONMEU3bSIBNIEHNS  3aBewatens, HeobxoaMmo, 4Tobbl AAaHHOE  BOSIEU3bSIBIIEHME
COOTBETCTBOBANIO oOnpeaeneHHon ¢opMe, KOTopass oOnpeaeneHa 3aKoHoAaTeNeM B
rpakaaHCKOM npase.

B Teopuun rpaxxaaHCKoro npasa YeTko onpeaeneHbl ABe hopMbl 3aBeLlaHus: NpocTas
NMUCbMEHHas 1 HoTapuasbHas.

MNpocTas nMcbMeHHas dopMa 3aBellaHust pernameHTupyetcs crtatben 1129 MK PO,
AaHHas opMa MPUMEHSIETCA MPU Ype3BblYalHbIX 0O6CTOSTENLCTBAX, KOrAa COCTaBfiEHNE
3aBellaHns B HOTapuanbHOW (hopMe HEBO3MOXHO, TaK Kak 3aBellaTeslb npebbiBaeT B
NONIOXEHUW, NPeaCTaBSIOWEM ONACHOCTb AN €ro XXU3HWU 1 340poBbsi. CTOUT CKasaTb, YTO
npoctass nucbMeHHass dopMa SBASETCH WCKIIOYEHWEM, W rnaBHoe TpeboBaHWe npu
yOOCTOBEPEHMM  3aBELlaHUs  OTCYTCTBYeT, no obuweMy npaBuiy  rpaxgaaHckoe
3aKOHOAATENbCTBO MNPU  COCTaBNEHWW  3aBellaHusl  npegycMaTpuBaeT  npoueaypy
YOOCTOBEPEHUS 3aBELLAHNSI HOTapuyCoM WM WHbIM AO/MKHOCTHLIM NMUOM. 3aBellaHue,
COCTaBJ/IEHHOE B MPOCTON MUCbMEHHOW (POPME, A0MKHO BbITb HANNCAHO TOMBbKO TEM JIULIOM,
KOTOpOe BblpaXkaeT XefaHue B nepeaayn cobCTBEHHOMO MMyLLECTBa, a TakxXe NnoanncaHo
3aBellaTeneM, M3 CoAepXXaHWUs HanMMCaAHHOrO AO/MKHO ObiTb SICHO, YTO AAHHbLIA JOKYMEHT
npeacTaBnsieT cobor 3aBellaHue. lpoctas nucbMeHHass dopMa SBASIETCS  CNOXHbIM
NMpaBOBbIM SIBIEHWEM, 3TO OOYCNOBNEHO TEM, YTO KpPOMEe 06s3aTefibHbiX TpeboBaHWN,
npeabsBisieMblX K MPOCTOA  MUCbMEHHOW opMe CAenku, Takke Heobxoanmo
AONOSHUTENbHOE TpeboBaHWe - MPUCYTCTBME CBUAETENEN B MOMEHT COCTaB/IEHUS WU

HanucaHWsa 3aBewaHus. KcrnonHeHne Takoro poaa 3aBEellaHna BO3MOXHO JiMWb TMpu
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YCNIOBMM, YTO CyA MO TPEOOBAHUIO 3aMHTEPECOBAHHBIX /LI B CBOEM PELLEHWUN NOATBEPAUT
(baKT TOro, UTo BO/S 3aBeLlaTens 6bi1a BblpakeHa CBO60HO U KOHKPETHBIM NINLIOM, AaHHOE
TpeboBaHne A0/MKHO 6bITb MOJAHO 10 UCTEUYEHUS CPOKA, YCTAHOBNIEHHOIO AN MPUHSATUNA
HacneacTsa.

CyTb HOTapuanbHOM OpMbl 3aBeLlaHUsi COCTOMT B TOM, 4TO MPOV3BOAUTCS
HOTapuanbHOE AENCTBUE, KOTOPOE MPUAAET IOPUANYECKYIO CUNY BOJSIEU3BSBIEHUIO NWLA,
TEM CaMbIM HaZenss 0cobbiMU MpaBaMu U 0BSA3AHHOCTAMM HACNEOHWKOB MOC/E CMEpPTU
3aBelartens. Mcxoas u3 obllero npaBuna, 3aBEL@HWME [O/MKHO ObiTb COCTABNEHO
UCK/IOYUTENBHO B MUCbMEHHOM (opMe, YAOCTOBEPEHO HOTAPUYCOM UM MOAMNWUCAHO
3aBellaTeneM NMYHO. HoTapuanbHO YAOCTOBEPEHHOE 3aBeLIaHNE A0/MKHO 6biTh HANMUCaHO
3aBeLLaTeNeM NIMYHO UM 3anmncaHo Co CI0B 3aBeLLaTeNs CaMUM HOTapuycoM. PaccMaTpuBast
NOCNeAHUN C/lyyaid, CTOUT CKa3aTb, YTO 3aBELLATENb JO/MKEH MOMHOCTLIO NPOYNUTaTh TEKCT
3aBellaHns A0 NOANMCaHWS NpU YC/I0BUKM, €CNW 3aBeLLaTeslb HE MMEET BO3MOXXHOCTU JIMYHO
NpPoYMTaTh HaNMCaHHOE HOTapUyCOM, TO TEKCT 3aBELLaHMS Or/allaeTcs HOTapuycoM BCTyX.

Mepexoas K BMAAM 3aBeLLlaHW, OTMETUM WX [BE Pa3HOBMAHOCTM, TaKue Kak:
OTKpbLITOE U 3aKkpbiToe. OTKPLITOE 3aBellaHNe — 3TO OAHOCTOPOHHAS CAENKA, KOTopas
onpefensieT opuanyeckylo Cyabby WMyllecTBa 3aBellaTenis Mocie €ero CMepT,
3aK/II0YEHHAA B YCTAHOB/IEHHOM (OpME W COAEpPXXaHWME KOTOPOM HEe CKPbLIBAETCS OT
HOTapuyca.

3aKpbITOe 3aBelllaHne NpeacTaBnseT cobol OAHOCTOPOHHIOW CAENKY, KoTopast
onpefensieT opuanyeckylo Cyabby WMyLIecTBa 3aBellaTens rnocie €ero CMepTy,
3aKJIIOYEHHYIO B OMNpeaesieHHoN 3aKoHOM (opMe, CoaepXXaHNe KOTOPOW M3BECTHO TOMbKO
NULY, U3bABUBLLEE XKEMAHUE COCTaBUTb 3aBelLaHue.

FoBOpS O [OaHHOM BMAE 3aBellaHusi, CTOMT MMEeTb B BuAy, 4TO Mpoueaypa
YAOCTOBEPEHUA U Nepeayum 3aBeLlaHna HoTapuycy MMEET CBOM 0CO6EHHOCTH, OTIMuatoLLme
AaHHbIA BMA 3aBeLlaHW OT N06Oro MHOro. 3aBellaTeslb, Xenasi OCTaBUTb COoAEp)KaHue
TEKCTa B TaliHE, MMEET NPaBO HE AaBaTh O3HAKOMUTLCA C COZIEPXKAHNEM BOJSIEU3bSABNEHNS,
BbIpaX€HHOM B 3aBELUaHUM, HWU HOTapuycy, HU MHbLIM NuuUaM. Mocne Toro Kak 3aKpbIToe
3aBelliaHne 6bI10 HAMMCaHO, OHO MOZMNWCHIBAETCA 3aBeLLaTeNeM M KNaAeTcs B KOHBEPT,
3aKpbITbIi KOHBEPT MEpefaeTcss HOTapuycy B MPUCYTCTBUMU CBUAETENEW, Te, B CBOMO
oyepe/lb, CTaBAT Ha HEM CBOM MoAnNMUCK. MoANMUCaHHbIA KOHBEPT CKIAAbIBAETCS B APYroW
KOHBEPT, Ha KOTOPOM [I€NlaeTcs MOMETKA O MECTe, BPEMEHU W AaHHbIX CBMAETENEN, a Mo

OKOHYaHWn ocbopMneva 3aBellaTento BblAAETCA CBUAETENBCTBO O MPUHATUWN 3aKpbITOro
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3aBEellaHusl, 4YTO MNpefyCMOTPEHO  3aKOHOAATENbCTBOM.  3akoHoAaTeneM  yKasaHbl
BPEMEHHbIE Npeaesbl, B TEYEHNE KOTOPbIX HOTApUyC MMEET MpPaBO BCKPbITb KOHBEPT, He
nosgHee 4em 4epes 15 AHel nocne npeaocTaB/ieHVsl 3aMHTEPECOBaHHLIMK  MLAMM
CBMAETENbCTBA O CMEPTU HacnedodaTenst C yyacTueMm cBuaetenei. TekCT 3aBellaHus
OrfnalaeTcss HOTapuycoM W Mocie MNPOYTEHUSt COCTaBMSIETCS MPOTOKOM O BCKPbITUM
KOHBEpTa.

3aKoHOAATENbCTBO HE CTOUT Ha MeCTe AaXe B HAaCNeACTBEHHbIX NPABOOTHOLLIEHUSIX,
OZHO M3 NOCneaHMX HOBOBBEAEHUI a0 BO3MOXHOCTb CynpyraM 3ak/oyaTb COBMECTHOE
3aBewaHne. Cynpyru WMeloT nNpaBO BKIKUMTL B COBMECTHOE 3aBellaHue obluee
MMYLLECTBO, @ TaKXe JIMYHYID COBCTBEHHOCTb, [AAHHOE BOJIEU3BLSBIIEHNE CYMNpYroB
pernamMeHTMpyeT 40N, KOTOPble NMPUYUTAOTCA KaXAOMY M3 HacneaHWKoB. B cnyyae ecnm
6pak pacTopraeTcs A0 MOMEHTa CMepTM OAHOrO M3 CynpyroB, 3aBellaHWe He uMeeT
3aKOHHOW cunbl. OAHAKO, AaHHAs HOpMa YyXe MoABepriacb KPUTUKE YYeHblX, Hanpumep,
Onecs MBaHOBHa [leplolleBa OTMEYAET, UYTO HeyperyiMpoBaHHbIM OCTasiCa BOMPOC, Mpw
KOTOPOM OAWMH M3 CYnpyroB COBEPLUAET MoCieayloLlee 3aBellaHne, He ycneBas yBeAOMUTb
ApYroro cynpyra, KoTopbivi Brnocneactsumn ymmpaet [4]. Cornawasice ¢ Onecen ViBaHoBHON,
Mbl AyMaeM, 4YTO [AaHHbIM BOMPOC AO/MKEH ObiTb CBOEBPEMEHHO 3aKOHOAATENbHO
yperynMpoBaH.

[lenas BbIBOA, CTOMT CKas3aTb, YTO HAcCnefoBaHME MO 3aBEWAHUIO ABNSIETCS
nepexoaoM ocobbix npaB M 0643aHHOCTEN HacneaoaaTens B NOpsAKE HacneACTBEHHOro
MpaBONpPEeEMCTBa K IMLaM, KOTOpble yKa3aHbl 3aBellaTeNleM B CaMOM 3aBeLlaHun, KOTopoe
AeecrnocobHbIN 3aBelaTenb COCTaBNsSeT NpU XM3HW. CTOUT CKas3aTb, YTO AaHHbLIA BUA
HacneaoBaHUsl UMEET CBOM NMPENMYLLECTBA, AaHHbIA BUA HAcNeaoBaHUS CTaHOBUTCS bonee
nonynspHLIM cpean HaceneHusi Poccumnckon ®depepaumm, 3TO O6bACHAETCS TEM, YTO B
3aBellaHuM NpOoSIB/ISIETCA BONS HAacnefoAaTens, OH CaMOCTOSITENIbHO onpeaensieT cyabby
CBOEro UMyLLEecTBa.

CTOUT OTMETUTb, YTO WHCTUTYT HaACNeAOBaHWA MO 3aBELLAHMIO MOCTEMNEHHO
COBEPLUEHCTBYETCS, HO, TEM HE MEHee, UMEET CBOM HEAOCTaTKM, K MpUMeEpy, OTCyTCTBUE
MOHSATUSA 3aBELLAHMS, @ TaKXKe OTCYTCTBME €AMHOro NpaBOBOro perynnpoBaHUsi BOMPOCOB,

KaCaloLLMXCS COBMECTHOr0 3aBeLLaHusi Cyrnpyros.
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