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PROBLEMS OF LEGAL REPRESENTATION IN
CRIMINAL CASES INVOLVING MINORS

AHHOTauUus

MpobnemaTuka CTaTbi Hampas/ieHa Ha packpbITUE
npoueccyanbHoro cTaTyca 3aKOHHbIX
NpeacTaBUTENEN  HECOBEPLUEHHONETHUX  NpU
PacCMOTPEHWUM YrONOBHBLIX A€N C UX yyacTueM, a
TaKKe Ha BblSBMEHWME HeAOCTaTKOB AAaHHOMO

NpaBoOBOro MHCTUTYTa B COBPEMEHHOM
NPaBONPUMEHUTENBHOM  MpakTUKe.  [OCKOMbKY
3aKOHHblEe npeacTaBuTeNu ABNAOTCS

onpeaeneHHbiIM  rapaHToM  3alinUTbl MpaB WU
3dKOHHbIX WHTEpecoB HeCOoBePLUEHHONETHUX, B
CTaTb€ npeanaratoTCad BapuaHTbl  yny4dlleHus
peannsaunn JaHHOro MexaHm3ma 3allunThbl.
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Abstract

Problematics of the given article is directed on
disclosing of the procedural status of legal
representatives of minors at consideration of
criminal cases with their participation, and also on
revealing of drawbacks of the given legal institute
in modern law-enforcement practice. As the legal
representatives are the certain guarantor of
protection of the rights and legitimate interests of
minors, the article suggests the variants of
improvement of realization of the given mechanism
of protection.
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M3 BCcero cnekTpa NpecTynjieHUN, COBEpPLUAEMbIX HA TEPPUTOPUM HaLIEWN CTPaHbl,
MPEecTynieHnss C y4aCcTUEM HECOBEPLLUEHHONETHUX TaKXKe SABASIOTCA MX HEOTbEMIEMOM
yacTblo. Tak, corfacHo AaHHbIM MB/[, 3a 2021 roa obliee KOAMYECTBO MPECTYMSIEHUN,
COBEPLUEHHbIX HECOBEPLLUEHHONETHNUMIK, COCTaBWO 29126 unu 3,4% oT obLiero KonnyecTea
MPecTynieHnin, a B NPOLWW/IOM roly AaHHbIN nokasaTtenb 6bin 26305 munu 3,2%. HecMoTps
Ha HEKOTOPOE CHWMXXEHWE MoKa3aTenen, Mbl BCE-Taki HE MOXEM FOBOPUTb O CTabUNbHOCTY

BOMpoCa MPECTYNHOCTU HECOBEPLUEHHONETHUX, MOCKONIbKY caM (aKT Hannuus AaHHOM



KaTeropum NpecTyrneHMn NpPOAO/HKAET OCTaBaTbCsA. IJTO B CBOKO O4Yepeab SIBNSETCA
OCHOBaHMEM aKTyaslbHOCTU [AESTENbHOCTM WHCTUTYTa 3aKOHHbIX MpeacTaBuTenen B
YrO/IOBHOM CyZ0NpPOU3BOACTBE.

3aKOHHbIe  MNpPeACTaBUTENIM  HECOBEPLUEHHOSIETHMX  BLICTYNAlT B KayecTse
CaMOCTOSATENbHbIX YYaCTHMKOB YrosioBHOro cyponpoussoactea (cT.48 YIK P®). HobiHe
LAEVCTBYIOWNA  YTOMOBHO-NMPOLECCYanbHbI  KOAEKC [OAeT XapaKTEPUCTUKY 3aKOHHbIX
npeacTaBuTenen MyTeM MepeynciieHnss nul, KOTOpble K HWUM OTHOCATCS: POAUTENM,
YCbIHOBUTESN, OMEKYHbl WA MOMeYnMTeNN HECOBEPLUEHHONIETHErO MOAO3PEBAEMOr0 WU
06BMHSIEMOr0, NPeACTaBUTENN YUPEXAEHUA WM OPraHM3auMi, Ha MOmneYeHUM KOTOpPbIX
HaXoAMTCA HECOBEPLUEHHONETHUA MOAO3PEBAEMBIN MM OOBUHSIEMBIA, OpraHbl OMEKU W
noneuntenscTBa (4.12 ct. 5 YMNK P®). Mpu 3TOM yyacTme 3aKOHHbIX MpeacTaBuTenen B
YrofoBHOM  CyAONpPOM3BOACTBE B OTHOWEHMM  HECOBEPLUEHHONETHUX  ABMSETCH
obsa3zatenbHbIM (4.3 cT.16 YK P®). CyTb AaHHOM HEO6XOAMMOCTHM 3aK/THOYAETCS B TOM, YTO
HECOBEPLUEHHONIETHME OTHOCATCA K TOW KaTeropum 1uu, KOTOpPbIM  TpebyeTcs
AOMNOSIHMTENbHAs 3alMTa, BBMAY OTCYTCTBMSI Y HMX BCEA MOMHOTHI NpoLeccyanbHON
[1eecnocobHOCTU.

Kak npaBwno, Yawle BCero B  KayeCcTBe  3aKOHHOrO  npeacTtaBuTens
HECOBEPLUEHHONIETHErO B YrOMIOBHOM CYZOMNPOM3BOACTBE BbICTYNAET OAMH U3 poaUTENEN,
YTO C OAHOW CTOPOHbI SIBNSIETCA Hambornee pasyMHbIM. BBMAY HEKOTOPLIX 0COBEHHOCTEN
(U3MONOrMYECKOro U NCUXMYECKOTO Pa3BUTUSI HECOBEPLUEHHOIETHUX OAHOW M3 OCHOBHbIX
uenen obecneyeHnss MX yyacTus B Yro/IOBHOM f[efnie SABNSIETCS OPraHM30BaTb [aHHbIN
npouecc TakuMm o6pa3oM, 4YTobbl CHM3UTb BO3MOXHOCTb HEraTMBHOIO B/IMSHMSA Ha eLle
(OOpPMMPYIOLLYIOCS IMYHOCTb HECOBEPLUEHHONETHEr0. B Takol cTpeccoBon cuTyaumm
HaWNy4YLWUM 3aUTHUKOM SBNAIOTCH POAUTENU HECOBEPLUEHHOSIETHEro, KOTOpble UMEKT
TECHYIO CBSA3b C HUM.

OpaHako, C Apyron CTOpOHbI, 6bIBAOT Cy4Yan, Koraa yvactme poauTenen B Kayectse
3aKOHHbIX NpeACTaBUTENEN UMEEeT HeraTMBHOE BAusHMe. Tak, Wu3-3a  MNIOXUX
B3aMMOOTHOLLEHMIN C OTLOM WM MaTepbio HECOBEPLLUEHHONETHUA MOXET HaxoAMUTbCS MOA
MX MOpasibHbIM JaBfiIeHWEM, YTO OKa3blBAeT CyLUeCTBEHHOE B/IMSIHWE Ha ero nosegeHve B
YrOfOBHOM CyAOMNPOW3BOACTBE: HECOBEPLUEHHONETHUA OyAeT CTPEMUTLCS  YroauTb
pOAMTENSM, M3MEHSIS ANS 3TOro CBOM MOKasaHws no Aeny, Nnbo BOBCE OTKaXeTcs OT
COTpyAHU4YecTBa. Ha oCHOBaHWW 3TOro, psag y4yeHbiX-kpumuHanucrtos, B.I. [dpemos, .M.

MMHbKOBCKMVI, NpMAEPXNUBAtOTCA MHEHNA HEXXENATENIbHOIo y4acTtus po,qmenef/'l B Ka4ecTtBe
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3aKOHHbIX NpeacTaBMTENEeN B NPOLECCEe A0ONPOCa HECOBEPLUEHHONETHENO, CYMTAs!, YTO OHM
OKa3blBalOT 3HAUYUTENIbHOE 3MOLIMOHAJIbHO-MICUXONOrMYECKOEe BO3AENCTBME HA CBOEMO
pebeHka [2, c. 120].

B paHHOM  cnyyae  BO3HMKAeT  npobnemMa  HecoBnageHUss  MHTepecoB
HeCOBEpLUEHHONIETHENO W 3aKOHHOrO MNPeACTaBUTENs, YTO 3HAYUTENIbHO MpensaTcTBYET
YCTaHOB/IEHWIO UCTMHBI B Npouecce pa3bupaTtenscTBa. Beuay Toro, 4To NpeacTaBisieMbli
He MMeeT BO3MOXHOCTM OTKa3aTbCAd OT 3aKOHHOrO MpeacTaBuTeNs, O4YeHb BaXXHbIM
aCrneKkToM SIBMSIETCS M3yYeHME XapakTepa B3aMMOOTHOLIEHWUIA HECOBEPLLEHHONETHErO U €ro
3aKOHHOro npeacrasutens. Beab NMyHaa 3anHTEPECOBaHHOCTb 3aKOHHOIO NpeacTaBuUTens
B y4YaCcTUM YrosioBHOrO CyAOMPOM3BOACTBA MpuHeceT 6onblle  MOMOXUTENbHbIX
pe3ynbTaToB, YEM TaKOe Xe ero y4yacTue, HO Ha OCHOBAHWUM MpPUHYAUTENbHbIX Mep [1, C.
65]. HeobxoanMo npenocTaBuTb HECOBEPLUEHHONETHEMY BO3MOXHOCTb CaMOCTOSITE/NIbHO
yKa3aTb Ha /MU0, KOTopoe ByaeT ero npeAcTaBnsaTb U YUMTbIBas 3TO, CnefoBaTeNb [O/HKEH
Ha3HayaTb 3aKOHHOro rnpeacTaBuUTEeNS.

B KkauecTBe 3aKOHHbIX MpeacTaBUTENen HECOBEPLLUEHHONETHErO MOMyT TakKXe
BbICTYNaTb OpraHbl OMeKn W noneynmTenbCTBa. ITO BO3MOXHO, KOrAda y MOAPOCTKa HeT
poauTenen (Nnbo >xe OHWM BeayT amopasbHbii 06pa3 XXM3HW, KOTOPLIN He NpeaoCcTaBnseT
MM BO3MOXXHOCTW BbICTYNaTb B KAYeCTBE 3aLUMTHUKOB CBOEro pebeHka), YCbIHOBUTENEMN,
OnekyHoB ¥ noneunTtenen. C OAHOM CTOPOHbI, 3TO (OpManbHO  3alMLiaeT
HEeCOBEPLUEHHONIETHErO, €C/IN OH OCTasICs COBCEM OAMH. Ho, ecnu paccMaTpuBaTh C ApYyrom
CTOPOHbI — C MOPasibHOM TOUKM 3peHUs, TO NpobrieMaThKa 3aK/THYaETCA B TOM, YTO OpraHbl
OMEKN M NONeYnUTENLCTBA, HE UMESt HUKAKMX POACTBEHHBIX CBA3EN C HECOBEPLUEHHONETHUM,
COOTBETCTBEHHO 6yayT Mano 3amHTepecoBaHbl B cyabbe npeacraBnsieMoro. B aaHHOM
cny4dae bonee LenecoobpasHbiM byaeT pacwmputb Y. 12 cT. 5 YINK PO, BKAOYMB B CIUCOK
3aKOHHbIX NpeACTaBUTENEN Takxke 6abyllek, AeayLllek, poaHbIX 6paTbeB 1 cectep, 6IM3KKX
K CemMbe nuu.

MonoxeHns YronoBHO-NpOLIECCYasibHOrO0  KOAeKCa YKasblBalOT Ha TO, 4TO
OCHOBaHMEM ANS y4vyacTusl 3aKOHHbIX MNpeACTaBUTENENM B Yro/IOBHOM Jene SBNSETCs
NOCTaHOBMIEHME, BblAaBaeMoOe cCnefoBaTenieM MW [03HaBaTe/leM Ha MOMEHT MepBoro
[I0Npoca HecoBepLUEHHONETHErO B KayecTBe noao3peBaemMoro nim obsmHsemMoro. Npu s3Tom
BaX>XHbIM aCneKTOM 3[eCb SIBNSETCA MpouecC pa3bsCHEHWE 3aKOHHbIM NpeacTaBuUTeNsIM UX
npas, KOTOPbIMA OHM HAAENSAKTCA B COOTBETCTBUMM CO CBOMM CTATyCOM. JTO BO3MOXHOCTb

3HaTb, B 4Y€M NOAO03PEBAETCA W obBMHAETCS HeCOBepLLIeHHOJ'IeTHMﬁ; y4acCTBOBaTb B
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Aonpoce; 3asBNsiTb X0AaTalnCTBa M OTBOAbl; 3HAKOMUTLCA C NMPOTOKOMIAMU CNEACTBEHHbIX
aenctsui un T.n. (4. 2 cT. 426 YMNK P®). KoHEYHO, 3TO SIBNSETCS CBOe0Opa3HON rapaHTuen
3aWnTbl MpaB HECOBEPLIEHHONETHUX, HO npeaycMaTpvBasl psd  NpaB  3aKOHHbIX
npeactasutenen, YK He nMeeT XoTs 6bl NPUMEpPHbI NepeyeHb Nx 06s3aHHOCTEN. Mo3ToMy
6onee uenecoobpasHbiM ABNsSieTCS A06aBUTb B COOTBETCTBYIOLWYIO CTaTbio 426 YIK psa
0653aHHOCTEN, KOTOpPbIE AO/KHbI BbINOMHSATL 3aKOHHbIE NPEACTaBUTENN:

1) [lobpocoBecTHO 3almiLaTh NpaBa U 3aKOHHbIE UHTEPEChbI HECOBEPLLIEHHONETHENO;

2) CobniogaTb MOPSAOK NPOBEAEHMSI MPOLECCyanbHbIX AENCTBUMM C  yyacTMeM
HEeCOBEpLLEHHOJIETHErO;

3) MapaHTMpOBaTb CBOEBPEMEHHYIO SIBKY MO BbI30BY A03HABaTENsl, CeoBaTeNs U B
cyAn,

4) [aBaTb TOMbKO NpaBAMBbIE NOKa3aHWS MO Aeny;

5) He pasrnawatb QJaHHble NpeaBapuUTENbHOrO  pacciefoBaHusl,  y4uTbiBas
nonoxexus ct. 161 YK PO.

HopMmaTuBHas pernameHTauusi NpaBoBbIX 0653aHHOCTEN 3aKOHHbIX NPeAcTaBUTENEN
MOCNYXXWUT  AOMOSIHUTENBbHON rapaHTUeM 3aluMTbl MNpaB WM 3aKOHHbIX WHTEPECOB
HECOBEPLLEHHONIETHMUX.

TaknMm 06pa3oM HECMOTpS Ha TO, YTO POCCMICKOE 3aKOHOAATENbCTBO 3aKpensisieT
OCHOBHbIE Crocobbl peLlleHnsi BOMpoca MOMOXEHUS HECOBEPLUEHHONETHUX B YrO/IOBHOM
CyaonpouM3BOACTBe, obecrneuvBas 3alMTy MX MNpPaB  4Yepe3 MHCTUTYT  3aKOHHbIX
npeacTaBuTenen, AaHHasi npobnemaTuka Bce e TpebyeT AONONMHUTENBHOMO U3YUYEHNUs U
nccneaoBaHusl. HecoBeplueHHONETHME COCTaBAslOT Oyayuwlee Haweh CTpaHbl, NO3TOMY
rocyAapcTBO AO/MKHO CTPEMUTbCA CO3A4aTb MaKCMMalibHble YCIOBUSI ANS BOCMUTAHUS U
3alMTbl UX CO3HAHMS, YTO MOXHO AOCTMYb MYTEM MOCTOSIHHOrO aHanaM3a U yny4leHus

,El,eIZCTBYIOLLI,EFO 3aKOHOAATENbCTBa.
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