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AHHOTaums

B cTtaTbe paccMaTpuBalOTCs BOMPOCH! O MOHSATUM U
CYLUHOCTU NPUMUPUTENBHBLIX Mpoueayp B cUCTeMe
anbTepHATMBHbIX CNOCOO0B pa3peLleHnst MPaBoBbIX
KOH(M/IMKTOB B IPa)AaHCKOM CyAOMpPOU3BOACTBE,
paccMaTpuBaeTcsl  (bEHOMEH  MPUMUPUTENBHBIX
npoueayp C TOYKM 3pPEHUS CMEeXHbIX HayK, B
YacTHOCTM  KOHdnukTonormn.  O603HavaeTcs
Ccnocob  pelweHnss  BO3HUKLIENO  NPaBOBOro
KOH(MNMKTa, B pe3ynbTaTe 4ero OTKaz oOT
obpalleHus 3a cynebHol (MHOWM OPUCANKLMOHHON)
opmoii 3almThl 3aKoHa NMBO OT NPOAOITKEHUS,
Ha4aToro KPUCAMKLMOHHOIO NpoLecca.
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Abstract

The article discusses the issues of the concept and
essence of conciliation procedures in the system of
alternative ways of resolving legal conflicts in civil
proceedings, examines the phenomenon of
conciliation procedures from the point of view of
related sciences, in particular conflictology. A way
to resolve the legal conflict that has arisen is
indicated, as a result of which the refusal to apply
for a judicial (other jurisdictional) form of
protection of the law or to continue the initiated
jurisdictional process.
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B coBpeMeHHOM Hay4HOW AOKTPUHE aKTMBHO MPOBOAMTCS MAES «CrnpaBeasiMBOCTM
KOMMpOMMCCa M COUMANbHOrO Mupa», B paMKax KOTOPOM OMpaBAaHO MEpPEOCMbICIIEHNE
(YHKUMIN 1 3agad cyaebHoM BMacTM M NOCTaHOBKAa Ha MepBoe MeCTO 3aAaudv NpUMUPEHUS
CTOpPOH nNpaBoOBOro KOHMAMKTA, a He pa3speweHne pgena. PedopMbl rpaxxaaHCKoOro
Cy4Ornpon3BOACTBa NOCNeAHEero AecCATUNETUS], NPOBEAEHHbIE B pPsSiAe PasBUTbIX CTPaH, B
yactHocTh, Benukobputanun, [epMaHuM, OpaHuMKM, MOKA3bIBAOT, YTO pa3BUTUE
aNnbTEPHATMBHbIX CNOCO60B pa3pelueHnst CropoB, MOA4 KOTOPbIMM B HaCTosLlee BpeMsi
MOHMMAETCS BCA CUCTEMA Kak gocyaebHoro pasbupatenbcrBa, cyaebHble (BHecyaebHble)
BApuaHTbl paspelleHnss CropoB, a Takxke BCTPOEHHble B CyaebHble npouecchl
KOHCEHCyasibHble NPOLEAYPbl ONPEAENUAN OAHO U3 BaXKHEMLUMX HanpaBneHUA, CBSA3aHHbIX
C nosblweHneM addekTnHocT npasocyaus [4, ¢. 330]. CornacHo cT. 166 MTIK PO u cT.
174 MK P®, cya NpUHUMAET Mepbl K MPUMUPEHNIO CTOPOH, COAENCTBYET UM B pa3peLLEHUN

cropa npaBoBOro KOHGIMKTA Ha BCeX 3Tanax ctaauu npouecca [1].



CnegyeT OTMETUTb, YTO, HECMOTPS Ha BeCbMa aKTMBHOe ynoTpebneHune, TepMUH
«MPUMUPUTENbHbIE MpoLEeaypbl» OCTaeTCs B MNpOLEeCcCyasbHOM Hayke He [0 KOHUa
onpeaeneHHoiM.  lNpuMupuTenbHble  npoueaypbl  0ObIMHO  paccMaTpuBalOTCS  Kak
Pa3HOBUAHOCTb a/lbTEPHATMBHBIX CMOCOB0B pa3peLleHns CnopoB, TO €CTb TeX COLMabHbIX
CPeaCTB, KOTOpble SABASOTCA  anbTepHaTMBOM cyaebHOMy cnocoby paspelLeHus
KOH(MKTOB, FOCMOACTBYIOWEMY B COBpeMeHHOM obuwectBe. llpn 3TOM B cucrteme
aNnbTEPHATMBHBIX  CMNOCOBOB  paspelleHns CropoB  NpUMUPUTENBHBIE  Npoueaypbl
NPOTMBOMOCTABNSAOTCA apbuTpaxy (TPETENCKOMY Cyay) Kak HEIOPUCANKLUMOHHLIM METOAAM
paspeleHnss KOHMANKTOB. TpaguuMOHHO MOA HOPUCAMKUMENW MNOHMMAETCS BnacTHas
AesATeNbHOCTb KOMMETEHTHbIX OPraHoB MO Pa3/iMyHbIM BOMPOCaM, BO3HUKAKOLWMUM B cdepe
npaea [5, c. 161]. Kak oTMevaeTca B nutepaType, HopucaMKUMOHHasa (opMa paspeLleHums
KOHMKTa popMUPYET ONpeaeneHHbIN NOPSAOK COBEPLUEHNS AENCTBUM €ro YY4aCTHMUKaMU,
OCHOBHbIM W3 KOTOpbIX SIBMASIETCA HAAENEHHbIA MOMHOMOYMAMM MPAaBOOXPAHUTENbHbIV
opraH, (hOpPMUPYIOLLMIA NOHATUE IOPUCAMKLUMOHHBIA npouecc». Takon noaxoa o6ycnosu
onpeaeneHHyto 0CoO6eHHOCTb NPOLECcCyasibHbIX OTHOLLEHMIN — 06si3aTeNbHOE y4acTUe B HUX
BnacTn — cyaebHoro opraHa [5, c. 204].

MpuMupuTEnbHas npoueaypa Bceraa npeanonaraeT Hanmymne npaBoBoro KOHMANKTa
M B3aUMOAENCTBME KOHMIMKTYIOWMX CTOPOH, HampaBNEHHOE Ha ero yperynnpoBaHue B
Lensax COXPaHEHMS 3HAYMMbIX ANS HUX COLMANbHbIX CBSI3EM, UYTO MOXET BbUIMTbCS B
cornalwieHve unu AobpoBosibHbIE OAHOCTOPOHHME AENCTBUS MO OTKa3ly OT CyObEKTUBHbIX
NpaB WM MPUHATUIO CYOBEKTUBHBLIX 06s13aHHOCTEN. B xoae pasMbllUIEHUA O 3HAYeHUM
NPUMUPUTENBbHBLIX MpoUeayp MOXET CNOXUTbCS BrneyaT/ieHne, YTO OHM  CBSI3aHbl
UCKNIOYMTENBHO C  TakMMKM  CTpaTermsiMM CTOPOH  KOH(IMKTA, KakK  KOMMPOMMICC,
COTPYAHMYECTBO WM MpuMnpeHne (OQHOCTOPOHHME YyCTynku). B TO e Bpems
NpeacTaBAseTcs MpaBWbHbIM, 4YTO B paMKax MPUMUPUTENbHbLIX MNpoueayp MoryT
HabnogaTbCca M Apyrne crpaterMm, B 4acTHOCTWU, COMEPHUYECTBO (COMEpPHUYECTBO) —
CWTOBOW CTWb, HAaNpaBfEHHbIM HA OTCTaMBaHWE CBOEM MO3MULMM MO NMPUHLUMUNY «BbIMrpan-
npourpan», a Takxke usberaHne — CO3HaTENbHbIM YXO4 CTOPOHbI OT B3aMMOAEWCTBUS U
NPOTUBOCTOSIHMA [2, C. 174]. B CBSI3M C 3TMM BaXHO MOHMMATb, YTO MPUMUPUTENbHAS
npoueaypa — 3TO He TONbKO B3aUMOAENCTBME YXKE BCTYMMBLLUMX B KOHTAKT CTOPOH C LieNbio
MOMCKa BapvaHTOB BbIXOAA M3 MpPaBOBOro KOHGMKTa (TO eCcTb NpOBEAeHME CTpaTerui
KOMMpPOMUCCa, COTPYAHMYECTBaA M MpUCNocobneHns), HO 1 cneunanbHO OpraHM30BaHHas

npoueaypa (HanpuMep, pyKOBOACTBOM CyZa WK NMOCPEAHUKOM), NoByXxaatoLas CTOPOHbI K
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B3aMMOAENCTBMIO M OTKa3y OT TaKMX HE3(dEKTUBHBIX CTpaTErnii NOBEAEHNS B KOH(INKTE,
Kak nsberaHune nnmn conepHUYecTBo.

CornacHo T. B. CaxHOBOM, COBpPEMEHHasi [AOKTPMHA KOHCTATUPYeT OTCYTCTBUE
TOYHOrO NOHATUS «npoueaypa» u ee Kputepues. «lpoueaypa NpeacTaBnsieTcs 04eBMAHON
COCTaB/SIIOLLEN KaK MpoLecca, Tak 1 npasa B LiesioM. MoHsATMe «npoueaypa» ynoTpebnsercs
«Ha oLyrnb» — B BeCbMa Npubnn3unTenbHOM cMbicne [6, ¢. 352]. Mo MHeHuO (paHLy3CKUX
3KCMepToB, npoueaypa npeactaBnsetr cobon psia hOpManM30BaHHbLIX PErnaMeHToB,
HanpaefieHHbIX Ha [OCTMXKEHWE OXWAAEeMOro W AeTePMMHMPOBAHHOIO MpPaBOBOro
pesynbTata. [lpouedypa CBOMCTBEHHa MpaBWiaM, OHa BCerga WMEeT opUANYECKU
onpefeneHHble Hayano U KOoHel, CBON cybbekT n 06bekT [3, c. 98]. OTcloaa — NoHsATUE
«npouedypa»  OxBaTblBaeT  COUManbHOE  B3aMMOAEUCTBME,  KOTOpOE  MOXET
XapaKTep130BaTbCA pa3HOM CTeneHbio popManu3aumnn. MnaBHON 0COBEHHOCTLIO NPOLEAYPbI
SBNSIETCS TO, YTO 3TO onpeAeneHHbIM 06pa3oM OpraHM30BaHHOE B3aUMOAENCTBME.

Takum 0b6pa3oM, NOABOAS UTOMKM, NMpeacTaBnsieTCs MpaBWIbHLIM AaTb Cneayollee
onpeaeneHne NpUMMUPUTENBHOW Mpoueaypbl OAHOBPEMEHHO C KOHMMKTONOMMYECKON U
NpaBOBOM TOYEK 3peHust. MpuMmupuTenbHas npoueaypa — 3To crneumanbHO OpraHM30BaHHOE
(B TOM yncne B paMKax HOPUCAMKLMOHHOIO OpraHa) B3aMMOAEUCTBUE KOHMIMKTYIOLWMX
CTOPOH pa3NM4YHOM CTeneHn GopManbHOCTM, HaMpaBNEHHOE Ha MNOBYXAeHUE WX K
M3MEHEHUIO CTpaTernn noBeAeHUs B NPaBoBOM KOHMIMKTE C conepHuyecTsa (u3beraHns)
Ha COTPYAHMYECTBO (KOMNPOMUCC, MPUCNOCOBIEHNE) N COrTAacOBaHME Ha 3TOM OCHOBE UAEN
CTOPOH O MyTSX BbIXOAA M3 KOH(MMUKTA, pe3y/nbTaTOM KOTOPOro SIBNsieTcs BblpaboTka
COrnaLeHnst Unmn oAHOCTOPOHHMX AENCTBMIN CTOPOH, BEKYLLMX UX OTKA3 OT UCMOJSIb30BaHUS
3aKOHHbIX HOPUCANKLMOHHBIX CnocoboB pa3pelleHnst KoHpAnkTa. CyTb NPUMUPUTENIBHON
npoueaypbl  3aK/tlO4aeTCcd B COBMECTHOM  paspelleHuMM  CTOPOHaMM  KOHMKTa
(camocTosITENBHO, MO YKa3aHUIO cyda WAM C MNOMOWbBK MocpeaHuka) Haubonee
LenecoobpasHoro BapuaHTa paspelleHns BO3HMKLLIEro MpaBoOBOrO0 KOH(WKTa, B
pe3ynbTaTe Yero Mx o0Tka3 OT obpalleHuns 3a cyaebHon (MHOM IOPUCAMKLMOHHOM) (hopMOM
3aWMTbI 3aKOHa M60 OT NPOAOHKEHMS], HAYATOro KPUCAMKLMOHHOIO npouecca. B pamkax
y>X€ BO3HMKLIero cyaebHoro gena npuMUMpUTENbHbIMK, HA Halw B3rns4, cneayeTr cyuMTaTth
npoueaypbl, HarnpaBfeHHble Ha MWCMNOSb30BaHWE CTOPOHaMM CBOMX pPacrnopsaanTESbHbIX
NOSIHOMOYMI (B TOM YMC/E Ha OTKa3 UCTLA OT UCKa WAWN MPU3HAHME MUCKA OTBETYMKOM) B

NnopsaaAoK 3aBepLUEHNA npoLlecca.
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