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AHHOTaLMA Abstract
OaHoM M3  3HAuMMbIX MoTpebHocTel  ntoaei One of the significant needs of people is the desire

SIBNISIETCS XENaHWe MMeTb AeTei. K coxxaneHuio, He
KaXxgas ceMenHas napa WMMEET BO3MOXXHOCTb K
poXaeHuto pebeHka, Kak B cuiy U3MYECKMX
BO3MOXHOCTEN, TaK W psfa ApYrMX >XXMU3HEHHbIX
cuTyauuid. B cneacteue aaHHoro cakTopa MHOrne
rpaXkziaHe rotoBbl 06paTUTLCS K BCMIOMOraTesIbHOM
PEnpoAyKTUBHON TexHonorun. B cooTBeTCTBUM C
3TUM BbITEKaET HeobXxoaANMOCTb B
3aKOHOAATENbHOM peryampoBaHuM CypporaTHoOro
MaTepuHcTBa. CypporaTHOe MAaTEpPUHCTBO CTaslo
ogHMM M3 cnocoboB  peweHuss  npobnem
femorpadummn, KOTOpasi, B CBOKW o4epedb ycnena
NMpUoOBPECTM FOCyAapCTBEHHOM YpPOBEHb. B cTaThe
NMpoBEeAEH aHanM3 HEKOTOPbIX CYLLECTBYIOLLMX
npo6enoB CypporaTHOro MaTepuHCcTBa B Poccum.

KnroyeBsbie cioBa:
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to have children. But, unfortunately, not every
married couple has the opportunity to have a child,
both due to physical abilities and a number of other
life situations. As a result of this factor, many
citizens are ready to turn to assisted reproductive
technology. In accordance with this, there is a need
for legislative regulation of surrogacy. Surrogacy
has become one of the ways to solve the problems
of demography, which, in turn, has managed to
acquire a state level. Let's turn to practice and
consider some gaps in the legislative regulation of
surrogacy. Thus, this article will analyze some of
the existing gaps in surrogacy in Russia.
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CornacHo cT. 38 KoHcTuTyuumn PO 065a3aHHOCTBIO rocyaapcTBa SBMASIETCS 3alumTa
CceMbW, MaTepuHCTBa M fetctBa [1]. MocyaapcTtBeHHOW npobnemont ansi Poccun siBnsieTcs
npobnema pemorpadmn. YMCNEHHOCTb HaceneHusl CTpaHbl B HacTosillee BpeMms
coKpallaeTcs, 1, No opuumanbHbIM MPOrHo3am, coctasuT 124,9 MnH yenosek K 2025 r., UuTo
6onee 4yeM Ha 16 M/IH YenoBeK MeHblLue Mo cpaBHeHuto ¢ 2005 r [9].

OCHOBHOM M3 (YHKUMIA CEMbW, SIBNSETCA PenpoayKTMBHas (yHKUMS, TO €eCTb
npofo/ikeHne pogda. Ho He kaxabli 4yenoBek obnagaeT (U3MONOrMYECKON W MHOM
BO3MOXHOCTbIO K BbIHALWMBAHUIO U pOXAEHMIO pebeHKa M3-3a 4ero MHorue rpaxaaHe
NPUXOAAT K NPUMEHEHMIO MeaMUMHCKOrO BMellaTenbCTBa B BuAe CypporaTHoro
MaTepuHCTBa. B HacTosWee BpeMsi MeauumnHa CTpeMUTENBHO pa3BuBaeTcs, bnarogaps yemy
NnoBbICKMIaCb BO3MOXHOCTb NpeoaoneHns becnnogusi.

MpyMeHNTb BCNOMoraTesibHble pernpoayKTUBHbIE TEXHOIOMMM UMEIOT NpaBa MY>UMHA
N XXEHLWKNHA, cocTosime/He cocTosime B Bpake, TakxKe OAMHOKME XEHLMHbL. B 2016 .

Poccuiickme Meauku 3abwnu TpeBory: YypoBeHb 6ecnnogHbix nap penpoayKTUBHOMO



BO3pacTa B CTpaHe BO3poC Ha 2% K TeM caMblM npeBbicun 15%-1 ypoBeHb, 4YTO MO
KpuUTEpusaM BceMnpHoM opraHu3aumnmn 34paBoOXpaHEHNSt CYMTAETCS Yrpo30M HaLUMOHaIbHOM
6e3onacHocTn cTpaHbl [16]. Mpobnema 6ecnnoguss B Hawe Bpemsi obpena craTyc
rocy1lapCTBEHHOM NPo6neMbl.

Ceryac B Poccum mMcnonb3oBaHWE CypporaTHOro MaTepuHCTBa BocTpeboBaHo. Ho
YKa3aHHbIM crocob nosiBneHns pebeHka COMpOBOXAAETC MHOXECTBOM MpobneMm, Kak
MOpPanbHO-3TUYECKUX, TaK W topuandecknx. B HacTosiee BpeMsi OTHOLWEHWe K
CyppOraTHOMY MaTEPUHCTBY KaK C OPMANYECKON, TaK U C MOpaslbHO-HPABCTBEHHOM TOUKM
3peHuns pacxogutcs. OAHM CYATAIOT, YTO 3TO LUAHC TEM CEMbSIM, Y KOTOPbIX HE MOsy4aeTcs
poanTb cobCcTBEHHOro pebeHka, ctaTb poauTenamn. [pyrue xe, Ha0bopoT, CUMTAIOT, YTO
CypporaTHoe MaTepUHCTBO NpeBpaLLaeT AeTen B TOBap, @ MaTEPMHCTBO — B OM/IaynBaeMyio
paboty [4].

Pycckass ~ npaBoCnaBHasi  LEPKOBb  CYMTAET  CypporaTHoe  MaTepuHCTBO
NPOTUBOECTECTBEHHLIM M aMOpasibHbIM, AaXe B C/ly4YasX, Koraa AOroBOp CypporaTHOro
MaTEPMHCTBA OCYLLUECTBNSETCS Ha HEKOMMepYeckoM OcHoBe. Tak Kak AaHHas nporpaMma
«CypporaTHoe MaTepuHCTBO» NpeAnonaraeT paspyLlleHne CBs3M BO BCEX ee NPOSIBIEHUSIX
MeXay MaTepbio U MraaeHueM Bo BpeMs 6epeMeHHocTH [5].

HeoaHO3HAYHO OTHOLIEHME M B pas/IM4YHbIX CTPaHax K AaHHOMY BMAy Aorosopa. Bo
®paHumMM CcypporaTHOe MaTepuHCTBO MPOTUBOPEYMT 3aKOHOAATENbHOMY MosioXKeHuto «O
HeoTYYy>XAaeMOoCTM YE10BEYECKOro Tefa» u 3aKoHoAaTeNbCTBY 06 YCbIHOBNEHWUM, U3-3a Yero
N HAaXOAUTCS NOA 3anpeToM, Yero He ckaxkewb 06 M3paune, rae cypporaTHoe MaTepUHCTBO
LUMPOKO pa3BuMBaeTcs u npumeHseTtcs [6, c. 30].

B Poccum He cyuwlecTtByeT chneumanbHbIX HOPMATUBHbIX MPABOBbIX  aKTOB,
perynmpylowmnx nNpaBoOTHOLLEHMS, BO3HUKAOLWME MeXAy Y4YaCTHMKaMM BCMOMOraTesbHbIX
PENpPOAYKTUBHbIX TEXHONOMIA [7]. BblAENSIOT OCHOBHbIE UCTOYHUKK, K KOTOPbIM OTHOCUTCS
JlaHHas oTpacnb — 370 [paxxaaHckmi koaekc Poccuiickon ®eaepaumm [2], CeMenHbI koaekc
Poccuiickon ®epepaumu [3], eaepanbHbiii 3akoH «O6 0CHOBax OXpaHbl 340POBbs IpaXkaaH
B PO», Mpuka3 MunHsgpasa PP ot 30 asrycrta 2012 r. N2 107H (pea. oT 11 noHs 2015 r.)
«O nopsiake  WUCMONb30BaHUS  BCMOMOraTesbHbIX  PEMNPOAYKTUBHBLIX  TEXHOOMUN,
NPOTUBOMOKA3aHMNAX U OrPaHMYEHUSsIX K UX NpUMeHeHno» [11].

OCHOBHOW 3ajayen rocyaapcTBa SIBMSIETCA OXpaHa npaB M cBO60A YenoBeka U
rpaxkaaHunHa. 3aboTta o0 AeTaX, MX BOCMIMTaHUK SIBNSIETCA KaK NPaBOM, Tak U 06593aHHOCTbIO

poauTenen, 4To 3akpennsetcs B cT. 38 KoHctutyuun P® [15, c. 375].

HayuHblIit xypHan «busHec n obwectso» N23 (35), 2022
ISSN 2409-6040 2



CypporaTHoe MaTEepMHCTBO NpeacTaBnsieT coboi BbiHALLMBAHUE U POXAEHNE pebeHKa
(B TOM ymcne NpexaeBpeEMEHHbIE PoAbl) MO AOrOBOPY, 3aK/Il0HaEMOMY MeXay CypporaTHOM
MaTepblo (OKEHLUMHOWN, BblHALUMBAKOLWEN NI04 MOC/e nepeHoca AOHOPCKOro aMbpuoHa) u
NOTEHUMANbHbIMU  POAMTENSIMW,  4YbW  MOJSIOBble  KAETKM  WUCMONb30BanuCb  ANs
OMN/I040TBOPEHUS, 60 OAMHOKOW XXEHLUMHOW, ANS KOTOPbIX BblHALUMBAHUE U POXAEHMWE
pebeHka HEBO3MOXHO N0 MEAULMHCKUM MoKasaHusaMm [8].

B cootBetcTBUM € n.9 cT.55 PenepanbHOro 3akoHa ot 21.11.2011 N9 323-®3 «06
OCHOBax OXpaHbl 340pOBbsl FpaXxaaH B Poccuickon deaepaummn» MOXHO CAenaTb BbiBoA 06
yLEMNIEHUM MPaB OAMHOKUX rpaXKaaH MYXXCKOro nona Ha BO3MOXHOCTb 3aK/tOYeHUs
JIOrOBOpa O CypporaTHOM MaTepUHCTBE, 4YTO MpoTMBOpeYnT KoHCcTUTyumm Poccuiickomn
depnepaumu, rae 3akpenneHo npaso Ntoboro venoseka Ha poxaeHue pebeHka HeB3npas Ha
3TOT (pakT, B aBrycte 2010 r. babylWwKNHCKNUM parioHHbIM CyA0M . MOCKBbI 6bINI0 BbIHECEHO
nepsoe (npeueaeHTHoe B Poccum) peweHne 06 o06s3aHMM  parioHHoro 3AlCa
3aperncTpupoBaTtb pebeHka, poaMBLUErocs no nporpaMmMme recTauumoHHOro CypporaTHoOro
MaTepuHCTBa C JOHOPCKMUMM OOLMTaMK A1 OAMHOKOIO MYXUnHbI [17].

MHOro He pelUeHHbIX BOMPOCOB, CBA3aHHbIX HEMOCPeACTBEHHO C CaMMM [0rOBOPOM
CypporaTHOro MaTepuHCTBA, TaK KaK HUrAe 3akoHoAaTeslbHO He packpbiBaeTcs opMa
[OroBopa, npeaMeT, coAdepXaHwe, npaBoBasi npupoda, a Takxke MnoCcneacTBus
HEeNCnosHeHns. M3-3a OTCYTCTBUSI CneumasnbHbIX HOPM, Peryimpylowmx AaHHbIA BOMpOC,
obpaTUMCA K 06LMM MONOXKEHNSAM FpaXaaHCKoro 3akoHoaatensctsa. Ct. 309 MK PO rnacut
0 TOM, 4TO o06sa3aTenbcTBa AO/MKHbI ObITb MCNOAHEHbI Hagnexawum obpa3oMm B
COOTBETCTBUM C yCnoBusMM obs3aTensctBa W TpeboBaHUSA 3aKOHa, ecniv  BOrpoc
3aKOHOAATENIbHO He perynupyeTcsl, TO NPUMEHSIIOTCA HOpMbI 0bblvaeB. Micxoas M3 CT. CT.
434 n 158 TK P® MOxHO caenaTb BblBOA, 4YTO opma AoroBopa MOXeT ObITb, Kak
MACbMEHHAs, TaK U YCTHasl. TaK Kak [0roBOp OTHOCWUTCS K MEAULMHCKOM KaTeropuu, B
NpaKkTUKe CNOXWIack NMCbMEHHasi HoTapuasbHO 3aBepeHHas opMa A0roBopa, HO Henb34
yTBEpXAaTb, UTO Takas opMa sSBNsieTcs 0653aTeNbHOMN.

HekoTopble yyeHble, Takvme kak E.C. Mutpskosa [12], T.E. Bopucosa [10], O.B.
®eTncoBa [14], npeanaraloT 0b6paTUTb BHMMaHME Ha CXOACTBO [OroBOpa CypporaTHOro
MaTEpPUHCTBA C [JAOroBOPOM BO3Me34HOro okasaHums ycnyr. A E.B. CrebneBa [17]
NpUAEPXKUBAETCS TOYKM 3PEHUSI O CEMEMHO-MPABOBONM MPUPOAE AOrOBOpa CypporaTHOro

MaTEpPUHCTBA.
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Bcneacteme OTCYyTCTBMS HOPM, MO3BOASKOWMX cAenaTh BbIBO4 O TOM, 4TO Oyaer
ABNATLCS CYLLECTBEHHbIM YC/IOBMEM [OroBOpa CypporaTHOro MaTepPUHCTBA, MOXHO caenaTb
BbIBOAbI MCXOASA U3 NPaKTUKK, YTO Takue yCroBUSA CTOPOHbI OrOBapuBatoT CaMMm.

B cooTBETCTBME C CEMENHBLIM 3aKOHOAATENLCTBOM Cyabby pebeHka nocne poXxaeHus
pelwaeT Ta MaTb, KOTOpas BblHALIMBaNa 3M6pWOH. PebeHOK nepexoanT NoTeHUMasnbHbIM
poauTenaM TOJIbKO B Cllyyae, ecnu cypporaTtHas MaTb [acT COrflacMe Ha MX 3anucb B
opraHax 3AIC. 2TOT BOMPOC O4YeHb C/IOXKHO Yyperynuposatb B CWAYy TOro, 4Tto Yy
BbIHALLMBAIOLEN N104 MaTeEpU BO BpeMs 6epeMeHHOCTM MOryT MPOCHYTbCS MaTepUHCKUE
YyBCTBa, 4YTO BMNOCNEACTBMM MNOC/Ie nepegayun e pebeHka MOXET NpuMBECTM ee B
MCUXONTOrNYECKMI ANCKOMGOPT. TakXKe 1 NoTEHUMANbHbIE POAUTENN HECYT YObITKM, TaK Kak
OHW HecyT MaTepuasbHble 3aTpaTbl U MOMYT CTaTb XXEPTBaMU MOLLEHHUYECTBA W LLIAHTaXa.

ELle oHOM He ManoBa)kHOM NPo6IeMON SIBASIETCA CUTYaLMsi, KOr4a CypporaTHas MaTb
[AeT CBOe CorfacMe Ha 3anucb MnoTeHuManbHbiX poauTenen B opraHax 3AIC, a oHu
OTKa3bIBalOTCA OT pebeHka. Takum 06pa3oM CypporaTHasi MaTb OKa3blBAETCS B MOSIOXEHUN
ocTaBuUTb pebeHka cebe mnun xe OCTaBUTb €ro B MEAMUMHCKOM YUpeXxxaeHUn, nocne yero
yepes Cya NMUWKTLCS POAUTENBCKUX MPaB Ha HEro M MNNaTUTb afiMMEHTLI. B Takol cutyaumm
cnegyet yperynmpoBaTb BOMPOC O BbiNSiaTe alMMEHTOB MOTeHUMaNbHbIMU POAUTENSMU
pebeHKy, TaK KakK CypporaTHasi MaTb M3HayaslbHO He npecneayeT uenb OCTaBnsaATb cebe
pebeHka.

TakmuMm 06pa3oM MOXHO caenatb creaylowme BblBOAbI:

1) B HacTosee BpeMsi npobnemMa npeogoneHns 6ecnnoams pellaeTcs MeamUMHCKUM
BMeLlaTeIbCTBOM, TaKMM KaK CypporaTHoe MaTepUHCTBO;

2) HeobxoAMMO Co34aHMe  CreumanbHOro  3aKOHOAATeNbCTBa,  perynupylowero

nporpaMMmy CypporatHoro MatepuHCTBa C npopa60TK017| BCEX I'I|Z)O6eJ'IOB 3aKOHOAATENIbCTBAa.
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